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Quantum and Character of Evidence Required By 
The Interstate Commerce Commission To A 
Complainant’s Right To An Award 
Of Reparation 


By ArTHuR VAN METER 


Assistant General Attorney, The Pennsylvania Railroad Company 


The increasing frequency with which defendants in proceedings 
before the Interstate Commerce Commission involving an award of 
money damages, are declining to certify statements setting forth the 
details of complainant’s claims submitted in accordance with the re- 
quirements of Rule V of the Commission’s Rules of Practice, has served 
to place upon complainants’ representatives a new and increased burden, 
namely, that of introducing at an oral hearing sufficient competent evi- 
dence to establish the validity of their claims. 

Naturally, the simplest and, perhaps, best evidence, is the receipted 
or, as the Commission frequently calls them, the ‘‘paid’’ freight bills 
themselves and, when these are offered in evidence without objection on 
the part of defendants, they will be received. Once in evidence, such bills 
will ordinarily be treated as ‘‘prima facie’’ proof that complainant or 
complainants, as the case may be, has paid and borne the freight charges 
evidenced by the bills. (Bullock & Bullock v. A. T. & 8. F. Ry. Co., 
196 I. C. C. 491; Kansas City Structural Steel Co. v. Ala. & V. Ry. Co., 
201 I. C. C. 21). 

This rule applies however, only in instances in which the complain- 
ant is named as consignee (Texarkana Cotton Oi Co. v. D. & E. R. R. 
Co., 139 I. C. C. 120), or as party to be notified of arrival of shipment 
(Miami Laundry Co. v. Florida E. C. Ry. Co., 153 I. C. C. 506). In 
the absence of receipted or ‘‘paid’’ freight bills, copies of such bills 
have been held sufficient, in the absence of objection, to establish a 
prima facie case for complainants, but only in instances in which they 
are “‘authenticated’’ or bear the signature of the delivering carrier’s 
7 oy Milling Company et al. v. C. B. & Q. R. Co., et al., 195 
.C. C. ). 

Lacking receipted freight bills, or duly authenticated copies thereof, 
the Commission has stated that there are other methods of ‘‘ proving 
and bearing freight charges,’’ and that it will not limit the proof to 
the introduction of such bills (A. B. Cole & Sons, et al. v. Mo. Pac. Ry. 
Co., et al., 206 I. C. C. 313, 323). Thus, reparation was found due and 
payable on the basis of work sheets copied from receipted freight bills 
when the bills were destroyed (John Morrell & Co. v. C. B. & Q. R. Co., 
et al., 109 I. C. C. 613), statements prepared by the auditor from records 
available for inspection at hearing (Butters Lwmber Co., et al. v. Atlantic 
City R. R. Co., et al., 109 I. C. C. 224), statement prepared from records 
by counsel and testified to by president and treasurer (Boston Wool 
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Trade Ass’n v. Boston & A. R. Co., et al., 128 I. C. C. 85), possession 
of freight bills and testimony of a witness having personal knowledge of 
the facts (Bakeries Service Corp., et al. v. Boston & M. R. Co., et al. 
128 I. C. C. 695, McConnell & Co. Inc. v. N. Y. N. H. & H. R. Co., 185 
I. C. C. 761), testimony of a witness in charge of auditing and paying 
freight charges (Sol. Blumberg v. Lehigh Valley R. Co, et al., 169 
C. C. 678, Farmers Union Supply Co. v. A. T. & 8. F. Ry. Co., et al., 219 
I. C. C. 486), bills of lading, sight drafts and bonds of indemnity 
(Dodge County Lumber Co. v. 8. Ry. Co., 178 I. C. C. 639), itemized 
statements not supported by freight bills or documentary evidence 
(Froeber-Norflect, Inc., et al. v. 8. Ry. Co., et al. 190 I. C. C. 289, 
Traffic Bureau of Aberdeen Chamber of Commerce, et al. v. C. M. St. P. 
@ P. R. Co., 191 I. C. C. 156), delivery receipts and canceled checks 
(Atlas Metal Works, et al. v. A.C. & Y. Ry. Co., et al., 208 I. C. C. 472), 
unpaid bills attached to original drafts (Shaw Bros., et al. v. Apache 
Ry. Co., et al., 214 I. C. C. 549), and copies of entries in car record book, 
the original car records being presented for inspection (Sonken-Galamba 
Corp. v. Chgo. & Alton R. Co., et al., 225 I. C. C. 767). 

Unreceipted freight bills, it goes without saying, even though ad- 
mitted in evidence without objection, are not even prima facie evidence 
that the debtor named therein has paid the freight charges set out on the 
face of the bills (Shale Hill Brick & Tile Co. v. C. B. & Q. R. Co. et al, 
195 I. C. C. 303; United Iron Works, Inc. v. A. T. & 8. F. Ry. Co., et al, 
200 I. C. C. 449, Shafton Co., et al. v. F. E. C. Ry. Co., et al., 208 I. C. C. 
366, Hickman Lumber Company v. Denver & R. G. W. R. R. Co., et al. 
213 I. C. C. 596). 

It should be reasonably apparent from the above that almost any 
type of document or any duly authenticated copy thereof which bears 
on its face evidence of payment by complainant of freight charges as 
claimed, if duly admitted without objection in evidence, will be held 
sufficient to establish a prima facie case for complainant and to justify 
the Commission in making an award of reparation, provided that de- 
fendants introduce no evidence to rebut or explain the documents. We 
may go even further and assert without fear of contradiction that, in 
the absence of objection or testimony in rebuttal an award may be based 
upon the oral testimony of a witness having personal knowledge of the 
facts to which he testifies without the introduction of a scintilla of doc- 
umentary evidence, provided that, from his testimony, the exact amount 
of the award can be ascertained. 

The chief difficulty in any of these cases comes when defendants 
set out to oppose the introduction of some or all the evidence offered in 
support of complainants’ contentions. The question to be decided then 
is not what the evidence which may have been introduced signifies, but 
rather what evidence is admissible and how the proper foundation may 
be laid for its admission. : 

Very early in its administration, the Interstate Commerce Commis- 
sion laid down the general principle that receipted freight bills do not 
prove themselves and that, if they are to be introduced in the face of ob- 
jection, they must be properly identified. As was pointed out in A. B. 
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Coe & Sons v. Mo. Pac. Ry. Co., 206 I. C. C. 313, at page 318, in repara- 
tion cases, the Commission at first adhered to a fairly strict rule of evi- 
dence, holding that if a claimant expects to secure an award of damages 
he must introduce testimony through a witness who is acquainted with 
the facts which are material to the proceeding. (Brown Bros. Mfg. Co. v. 
CB. & Q. R. Co., 21 I. C. C. 513; Commercial Club of Omaha v. An- 
derson & S. R. Ry. Co., 27 I. C. C. 302). This rule seems to have been 
followed with a fair degree of regularity until the case of 7. M. Chap- 
nan’s Sons Co. v. Boston & M. R., reported at 152 I. C. C. 316, was 
submitted to Division 3 of the Commission. In that case, the receipted 
freight bills were submitted by a representative of complainant having 
no personal knowledge of the transactions to which they related and 
were received in evidence over objection of defendants. No ruling was 
made by the Division as to the sufficiency of identification of the freight 
bills or the propriety of their admission, it apparently being assumed 
that they were in evidence, and the Division merely held that, once in 
evidence they were prima facie evidence that the charges shown had been 
paid. This decision was followed by Miami Laundry Co. v. Florida E. 
(. Ry. Co., 153 I. C. C. 506, also by Division 3, in which the same ruling 
was adhered to. 

While it is true that in none of these cases was the question of 
whether the freight bills were properly in evidence directly passed upon, 
the fact that reparation was awarded in spite of objections raised by 
defendants to the sufficiency of the evidence, accomplished the same re- 
sult. That this was the logical deduction to be drawn from these de- 
cisions, becomes more apparent when we examine a number of later 
cases decided by other divisions. Thus, in McClamrock Co. v. Atlantic 
¢ Y. Ry. Co., 178 I. C. C. 445, receipted freight bills were offered in 
evidence by complainant’s counsel but were excluded by the examiner 
upon objection of defendants. Division 5 held that they were admissible 
and should have been admitted. In EZ. H. Milton & Sons v. Alton & S. R., 
179 I. C. C. 200, no one having personal knowledge of the shipments 
testified, yet on the strength of the receipted freight bills, and without 
ruling as to whether they were properly in evidence or not, Division 5 
held that reparation should be awarded. Finally, in Dickinson v. Atchi- 
son, T. & 8. F. Ry. Co., 188 I. C. C. 599, over defendants’ objection, re- 
ceipted freight bills offered by complainant’s counsel were received in 
evidence and the entire Commission with two Commissioners dissenting, 
held such bills sufficient to establish the payment of the freight charges. 

This rule, if it can be called a rule, was rather consistently fol- 
lowed until the decision in Barteldes Seed Co. v. Atchison T. & 8. F. Ry. 
Co, 200 I. C. C. 268. In that case, counsel for complainant testified 
with respect to receipted freight bills or purported copies thereof. De- 
fendants objected to this evidence on the ground that it was not pre- 
sented by a witness duly qualified to testify and Division 4 ruled in their 
favor, holding that while receipted freight bills were prima facie evi- 
dence of payment of charges, before they can be considered, they must 
be properly identified. 
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Since that decision, there have been numerous instances in which 
receipted freight bills have been received without identification by a 
witness properly qualified (Kansas City Structural Iron Co. v. Ala 
& V. Ry Co., 201 I. C. C. 21; Elk Oil Co., et al. v. Ala. Gt. 8. R. Co., et 
al., 206 I. C. C. 793; A. P. Nowlin & Co., et al. v. Chesapeake & O. Ry. 
Co., et al., 213 I. C. C. 101) but in each case it will be found that no 
objection was offered by defendants to their receipt. Though it was 
apparently not realized at the time, then the Barteldes Seed Company 
case marks the beginning of a somewhat more critical attitude on the 
part of the Commission toward the presentation of a complainant’s case, 
at least in so far as it related to the reparation feature and this attitude 
was crystallized in A. B. Cole & Sons, et al..v. Mo. Pac. R. Co., et al, 
206 I. C. C. 313. 

In that case, the particular question at issue was whether receipted 
freight bills introduced by a witness not regularly employed by con- 
plainant had been properly identified and could be used by the Con- 
mission to determine an award of reparation. The exact situation was 
briefly described at page 317 of the report as follows: ‘‘The only wit- 
ness * * * had prepared the Rule V statement on behalf of complain- 
ant and had in his possession receipted freight bills purporting to have 
been issued by a Missouri Pacific Railroad Agent. The witness was not 
regularly employed by complainant as a part of its organization and 
had not personal knowledge concerning the payment of the freight 
charges, but relied entirely upon the fact that he had in his possession 
what purported to be receipted freight bills, which also contained other 
information. The witness had no knowledge as to the alleged shipments 
shown upon the freight bills or as to the payment of the charges shown 
thereon other than what he discovered from an examination of the doe- 
uments themselves. The papers had been transmitted to him by 
mail* **. Their receipt in evidence was duly objected to by defend- 
ants and they were received subject to objection.’’ 

After discussing the various rules of evidence which had been fol- 
lowed in some of the cases referred to in this paper, and applying the 
principles set forth in the decision of the Supreme Court in Spiller ». 
Atchison T. & 8. F. Ry. Co., 253 U. 8. 117, 40 8S. Ct. Rep. 446, the Com- 
mission, by Commissioner Porter, at page 323 observed: 

“Where objection is made, it would seem to be but fair and in accord with 
established practice that, before the defendants are put to their proof, there be 
such identification of the instruments offered in evidence, as suffices to give rea 
sonable assurance of the genuineness of the instruments. 

“We are not to be understood as receding from our holdings in the Chapman 
case and others following it as to the effect or weight to be attached to these doc- 
uments when properly in evidence. It might be added that, in the event the original 
bill of lading or freight bill cannot be produced and its absence has been properly 
accounted for, copies thereof may be received in evidence under like proof and 
with like effect as pertains to originals. Neither should it be understood that we 
are intimating that receipted freight bills are the only method of proving the pay- 
ment of freight charges but like any other fact sought to be established proof of 
payment is allowable by other methods which readily come to mind.” 

The Commission then held that, proper identification of the freight 


bills not having been made, they could not be afforded any probative 
value. 
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It is to be noted, at this point, that the ruling in the Cole case made 
no change in the nature of the proof required—receipted freight bills, 
or duly authenticated copies thereof showing the complainant as con- 
signee or order notify party were still to be considered prima facte 
evidence of payment of freight charges, once they were admitted. The 
Commission merely changed the rule relating to the manner in which 
they were to be introduced in evidence, in the event of objection. 

It may not be entirely germane to this discussion, but it might be 
of interest to devote a paragraph to the reason which obviously caused 
this unusual about face on the part of the Commission. For some years 
prior to the Barteldes Seed Company case the Commission had become 
accustomed to accept receipted freight bills, properly identified or not, 
as prima facie evidence of the payment of freight charges in every in- 
stance in which defendants failed to introduce evidence in rebuttal. 
From certain observations of the Supreme Court in the Spiller case, 
however, the Commission gained the impression that such failure of 
defendant to testify was not alone sufficient to justify the acceptance 
of hearsay evidence or improperly identified documents, but that, to be 
admissible, defendants must also have failed to offer timely objection 
to their receipt. This impression was based upon the following language 
to be found at page 131 of the United States Report, or 472 of the 
Supreme Court Reporter: 


“We are not here called upon to consider whether the Commission may re- 
ceive and act upon hearsay evidence seasonably objected to as hearsay; but we do 
hold in this case, where such evidence was introduced without objection and was 
substantially corroborated by original evidence clearly admissible against the par- 
ties to be affected, the Commission is not to be regarded as having acted arbitrarily 
nor may its findings and order be rejected as wanting in support, simply because 
the hearsay evidence was considered with the rest.” 


In the Cole case, the Commission made no attempt to name the 
parties who might properly identify the receipted freight bills or the 
manner in which the identification was to be accomplished. It merely 
laid down the rule, which has been consistently followed ever since, 
that a witness not regularly employed by a complainant was not properly 
qualified to identify freight bills or to testify to the paying and bearing 
of charges. (Shelbina Milling Co. et al. v. C. B. & Q. R. Co., et al., 
209 I. C. C. 95). 

This being the case, if an employee or officer regularly employed 
by complainant is offered as a witness to identify receipted freight bills, 
does it necessarily follow that such a witness is ‘‘properly qualified’’ 
under the terms of the rule stated above? Not unless he has ‘‘ personal 
knowledge’’ that the shipments have moved and that eomplainant has 
paid and borne the charges. Thus, it has been held that a traffic man- 
ager, who entered complainant’s employ after the shipments had moved 
and to whom the file records of complainant had been turned over was 
hot competent to testify from such records and the records themselves 
Were not properly offered in evidence on his testimony (Baker Produce 
Co., et al. v. N. 8. R. Co., 220 I. C. C. 783). Neither was a copartner, re- 
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siding at Stamford, Texas, and having no personal knowledge of the 
details surrounding the purchase of shipments or their delivery to his 
partner at Wellman, Texas, properly qualified to introduce original re. 
ceipted prepaid freight bills showing complainant as party to be notified 
at destination (Amherst Elevator Co., et al. v. A. T. & 8. F. Ry Co., et al, 
214 I. C. C. 603). 

Supposing, after all this we undertake to introduce the receipted 
freight bills showing complainant as consignee and at the same time 
offer as a witness an officer or employee of complainant charged with 
the duty of paying all bills. Does it then necessarily follow that the 
Commission will enter an award in favor of complainant? If you think 
so, you are singularly trusting and naive. Unless the alleged freight 
bills are properly identified by a witness duly qualified to testify, they 
will not be received in evidence and will not be considered by the Com- 
mission in determining whether an award is due. Likewise, if the of. 
ficer or employee confines his testimony to generalities, identifying the 
shipments and the freight charges thereon by neither the freight bills, 
cancelled checks, book entries nor other documentary evidence, his tes- 
timony will not be deemed sufficient to establish even a prima facie case 
for complainant. 

This unusual situation developed in the Bisbee Linseed Co. v. C. R. 
R. of N. J., et al., 215 I. C. C. 250, a division case, sustained by the en- 
tire Commission in 218 I. C. C. 647. In affirming the decision of Divis- 
ion 3, the Commission stated at page 648: ‘‘No witness was introduced 
at the hearing who personally knew that the shipments under consid- 
eration were actually made and that the charges thereon were paid and 
borne by complainant. * * * .’’ 

The witness who attempted to introduce the paid freight bills was 
‘fan employee of the concern which represents complainant in traffic 
matters, and he prepared the exhibits from the freight bills furnished by 
complainant.’’ Defendants thereupon objected to the receipt in evidence 
of the freight bills in question because the witness had no personal 
knowledge of the information which the bills purported to show. 

Strangely enough, there was offered as a witness at the same hear- 
ing, as observed at page 649 of the report, complainant’s treasurer who 
‘testified that he signs all checks in payment of all bills, including freight 
bills’? which ‘‘are sent to complainant by the railroad company, upon 
receipt of which they are checked by a clerk in the regular routine and, 
if they are correct and the company has made the shipments verified, 
they are then approved for payment and checks made out and brought to 
him for signature, after which they are placed on the mailing desk for 
mailing to the railroad, and that course was pursued in connection with 
the shipments considered. The treasurer handles none of the de 
a??? .” 

The treasurer failed to identify any of the shipments nor did he tes- 
tify as to the authenticity of the freight bills. The Commission, there- 
upon, ruled that the freight bills were not properly offered in evidence. 
It did not rule that the treasurer was not properly qualified or that he 
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lacked sufficient ‘‘personal knowledge’’ to have identified the freight 
hills or to have testified that the charges had been paid and borne by 
complainant. But, having ruled that the freight bills were not in evi- 
dence, the Commission held that the general testimony of the treasurer 
was insufficient to justify an award. 

Had the treasurer of this complainant testified that complainant 
received the shipments covered by the bills and paid and bore the charges 
represented by such bills, an examination of Booth & Olson, Inc. v. C. 
M.St. P. & P. R. Co., 214 I. C. C. 409, indicates that the Commission’s 
decision would have been far otherwise. At page 410 of that report, 
Division 2 observed : 


“The uncontradicted testimony of complainant’s witness, who was familiar 
with the transactions is that complainant received the shipments on which repar- 
ation is sought and paid and bore the charges thereon, although he had no inde- 
pendent recollection of each individual shipment or of the receipt of each indi- 
vidual freight bill, he had checked the freight bills with the invoices furnished by 
the shipper prior to the hearing. No evidence was introduced by defendant, and no 
effort was made to rebut complainant’s testimony.” 


It was held that this sufficiently qualified the witness to testify and 
reparation was accordingly awarded. 

Likewise, in Danville Chamber of Commerce v. C. & O. Ry Co., 
208 I. C. C. 610, the Commission, Division 4, found reparation due on 
the basis of ‘‘original paid freight bills’’ introduced by the office man- 
ager for P. Lorillard Co., intervener, observing, at page 616 of the re- 
port, ‘While he had no personal knowledge of the receipt of the ship- 
ments, as he did not occupy that position when the shipments moved, he 
testified that he had checked the freight bills against the records of the 
company which show that the charges were paid and borne by inter- 
vener’’ who was in each case shown as consignee. 

While the last cited case may seem a modification of the rule laid 
down in the Cole and Bisbee Linseed cases, it must be remembered that 
it preceded the latter case by approximately a year and a half. Fur- 
thermore, according to Division 4, the objections of defendants to the 
receipt of evidence went only to ‘‘statements or portions thereof which 
were not supported by the original paid freight bills.’’ 

_ Accordingly, the rule of evidence laid down in the Cole case re- 
lating to the admissibility of receipted freight bills and the weight to 
be accorded them when properly admitted has not been modified or 
amended by the last cited case or any subsequent thereto. To be admitted 
over objection, they must be properly identified by a witness having per- 
sonal knowledge of the facts, but once admitted they establish a prima 
facie presumption that the freight charges have been paid. To be held 
‘0 have the requisite ‘‘personal knowledge,’’ it is not necessary that 
the witness shall himself have seen every shipment as it was delivered or 
that he shall have personally made payment of each freight bill on its 
receipt. If the records relating to the transactions are in his custody or 
if he is charged with the duty of seeing to it that all bills are paid, then 
all that is necessary is that he shall have checked the receipted freight 





234 I. C. C. PRACTITIONERS’ JOURNAL 





bills with his records and shall have determined that the records show 
them to have been paid. 

Up to this point, the discussion has dealt almost entirely with the 
Commission’s rules relating to the proving of paying and bearing freight 
charges through the introduction of receipted freight bills or copies 
thereof. Let us suppose, however, that a complainant does not possess 
the paid freight bills or any other documentary evidence. If the ship. 
ments are numerous, how is it to prove its case with sufficient partic. 
ularity to secure a definite award? 

Let it be observed at the outset that the Commission neither expects 
nor demands the impossible. While, as it was stated earlier, doubtless 
receipted freight bills are ordinarily the easiest and simplest form of evi- 
dence to produce, they are not the only form. Given an adequate ex. 
planation for the non-production of the ‘‘best evidence,’’ the Commis. 
sion will accept whatever a complainant can produce provided only it 
establishes with sufficient certainty the fact of shipment, that the charges 
on the shipments have been paid and the amount of reparation claimed 
to be due. Thus, in Wm. Kelly Milling Co. v. A. T. & 8. F. Ry. Co, 
211 I. C. C. 53, the oral testimony of a witness having personal knowledge 
of the facts testified to, together with copies of entries in complainant's 
record books where all entries therein were made directly from the orig- 
inal documents, was held sufficient to justify an award of reparation 
where most of the original freight bills had been lost or destroyed. 

Likewise in Farmers Union Supply Co. v. A. T. & 8. F. Ry. Co., et 
al., 219 I. C. C. 486, Division 4 found complainant entitled to reparation 
on the basis of oral testimony of complainant’s manager who stated that 
he personally purchased coal for complainant, that complainant paid the 
freight charges and that they were paid under his supervision and di- 
rection and were not passed on to anyone else. His oral testimony was 
supported by exhibits listing the shipments. These were copied from 
other statements which, in turn, had been copied from the original freight 
bills before they had been turned over to a representative for filing with 
an informal complaint. The original bills were said to have been de- 
stroyed and the canceled checks lost. In finding for complainant, the 
Division said, at page 490 of the report: ‘‘In the absence of any evi- 
dence to the contrary, we are convinced that complainant paid and bore 
the freight charges on the shipments considered.’’ 

Finally, in Sonken-Galamba Corp. v. Chi. & A. R. Co., et al., 225 
I. C. C. 767, the Commission, Division 4, held that, in the absence of 
receipted freight bills, or other documentary evidence, the testimony of 
complainant’s traffic manager, who was also its general clerk, together 
with statements listing the shipments on which charges were alleged to 
have been paid supported by copies of complainant’s car record books, 
was sufficient to support an award of reparation. The car record books 
were available for inspection by defendants at the hearing, the entries 
therein were made by the traffic manager himself from the original 
bills, and they showed the original freight bill number, date and other 
pertinent data incident to the various shipments. The freight bills 
were claimed to have been lost. In thus ruling in favor of complainants 
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contention, the Division referred specifically to the holding in the Cole 
case that receipted freight bills are not the only method of proving the 
paying of freight charges. 

Summarizing, we may safely say that the paying and bearing of 
freight charges in reparation cases may be proved by any form of ad- 
missible and competent evidence so long as it sufficiently apprises the 
Commission of the basis for the claim and enables the Commission to as- 
certain the amount of the award. The simplest and, on the whole, the 
most satisfactory proof consists of the receipted freight bills showing 
the complainant as consignee or debtor, but, if objection is offered to 
their introduction, a witness who has personal knowledge of the trans- 
actions represented by the bills must be prepared to testify, must defi- 
nitely identify the freight bills and must be willing to state that he 
knows the complainant has paid and borne the charges shown. In the 
absence of original bills, duly authenticated copies are admissible and 
when no bills are available prepaid invoices, canceled checks, or even 
copies of entries in regularly kept record books will be received when 
properly identified. Failing all else, a regular official or employee who 
makes all entries in record books and is charged with the duty of pay- 
ing all bills, may testify orally to the paying of specific freight charges 
and unless testimony is introduced in rebuttal his testimony will establish 
a prima facie case. 
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Commission Releases 54th Annual Report 
By F. F. Estes 


The Interstate Commerce Commission has just released its 54th 
Annual Report to the Congress, covering the period November 1, 1939 to 
October 31, 1940. 

After reciting various amendments to the Act, made effective by 
- passage of S. 2009, (the Transportation Act of 1940) the Commission 
makes the following comment: 


‘‘The Commission has long recommended that it be given sub- 
stantially the same authority over water carriers that it has over rail- 
roads and motor carriers. Regulatory authority over water car- 
riers existed, but it was partial and divided between this Com- 
mission and the United States Maritime Commission. We believed that 
regulation of transportation should be concentrated in a single agency 
which could deal equally and impartially with the competing types of 
carriers. It was logical, in view of the extent of its existing jurisdiction, 
that this Commission should be that agency. The newly created part III 
of the Interstate Commerce Act is, therefore, in accord with our recom- 
mendations, and we believe that its provisions are desirable and neces- 
sary in the public interest. 

‘*Part III is not, however, likely to justify either the expectations 
of its more ardent friends or the foreboding of its foes. It will not crip- 
ple water transportation nor greatly aid the railroads, but it should help 
to stabilize and improve competitive conditions in transportation with 
benefit to all concerned, including the public. It is ummecessary to say 
that it will be our endeavor to administer its provisions fairly and im- 
partially. The detail and wording of those provisions are, as in the case 
of all such legislation, more or less experimental. We have no doubt that 
experience will disclose a need for amendments. 

‘*The most important of the amendments to the existing act is that 
which eliminates the railroad consolidation plan. This also is a change 
which we have long advocated. As for the other amendments of parts I 
and II, we recommended some but not others. We shall administer them 
all faithfully, to the best of our ability, and in the hope that they will 
prove of public advantage. 

‘*The new board of transportation research and investigation can 


serve a useful public purpose, and we shall be glad to do what we can to 
render it assistance.’’ 


In discussing the effect on the Hoch-Smith Resolution of subsequent 
and recent legislation, the Commission has the following to say: 


‘‘The provisions of the Hoch-Smith Resolution, it is evident to us, 
have been superseded by subsequent legislation, especially the Transpor- 
tation Act of 1940. We now have a declaration of a new national trans- 
portation policy, and, with respect both to carriers subject to the limited 
scope of the Hoch-Smith Resolution and to all other common carriers sub- 
ject to our jurisdiction, we have a new and a common rule of rate making 
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laid down for our guidance. As to ‘farm commodities’ for export, a 
more definite policy of Congress is stated in the new paragraph (la) of 
section 3 of the act. Further, we are now directed to make in a specified 
manner a comprehensive investigation into the rates on manufactured 
products, agricultural commodities, and raw materials, maintained by 
common carriers by rail or water subject to part I of the act. 

‘Any residue of force which may have remained in the Hoch-Smith 
Resolution after the Supreme Court had construed the declaration of 
policy in the two decisions cited, and we had complied with the mandate 
for investigation of existing rates, so far as we found it practicable, it 
seems to us is merged in or superseded by these later and more compre- 
hensive declarations of Congressional policy and the detailed instruc- 
tions now given to us.”’ 


Administration of Part III (the Water Carrier Section) of the 1940 
Act, is commented on, in part, as follows: 


‘In the administration of part III, however, it seemed that a Bureau 
of Water Carriers corresponding to the Bureau of Motor Carriers would 
not be needed. The ground to be covered under part III is less extensive 
than under part II, the number of carriers to be regulated is far smaller, 
and the carriers are also better organized and, in general, more accus- 
tomed to regulation. Moreover, the Commission has from the beginning 
had a limited jurisdiction over water carriers, and its existing bureaus 
have had some considerable experience with them. We therefore decided 
that the administrative work under part III can and should very largely 
be handled through the existing bureaus and by appropriate expansion of 
their activities. Water-carrier sections of these bureaus may, in some 
instances, prove to be desirable. The necessary expansion will be accom- 
plished to some extent through the transfer from the United States Mari- 
time Commission of employees who have been engaged in the regulation 
of water carriers, and so far as it is necessary to recruit new employees, 
experience with water carriers will be emphasized where the work will 
benefit from such experience. 


‘However, it seemed to us that one new bureau should be created. 
It will be called the Bureau of Water Carriers, but it will not be com- 
parable with the Bureau of Motor Carriers in the range and volume of its 
activities. It will have charge of the administrative work in connection 
with the granting of certificates and permits, the determination of what 


carriers are covered by the exemption provisions, and certain other 
matters. 


From the heading ‘‘Procedure’’ in the report, the following perti- 
nent paragraphs are lifted : 


“The recent important additions to our jurisdiction, and the many 
amendments to the substantive and procedural provisions of existing law 
administered by us, effected by the Transportation Act of 1940, necessi- 
tate both revision and amplification of our procedural rules. The neces- 
sary administrative studies are being made to enable us to make the 
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changes necessary so we may accommodate our practice to these enlarged 
and altered provisions of law.”’ 
* * * 


‘“We have been particularly impressed with the suggestion which is 
expressed in the monograph (No. 24, issued by the Committee on Admin- 
istrative Procedure, set up in the Department of Justice) and has been 
supported by many members of our bar, that we should experiment with 
a plan of prehearing conferences similar to those now so successfully 
conducted in the Federal courts under the new Federal Rules of Civil 
Procedure, and employed in certain proceedings before some of the other 
administrative agencies. There are recognized difficulties, peculiar to our 
administrative problems, which may make this device less useful than it 
has been found to be in the Federal courts. Before us, especially in the 
cases of the character where prehearing conferences would be most use- 
ful, the parties are often widely scattered and are very numerous. The 
general public is a party in interest in all of our proceedings, and the 
vastness and importance of the issues submitted make short-cut methods 
impractical. We have for many years in effect followed the prehearing 
conference system in cases in which its use seemed possible and desirable, 
but without giving the conferences a formal designation as such. Whether 
a further extension of the prehearing conferences is possible or will prove 
useful can be developed only by actual experimentation.”’ 

* * 


“We have not been able to accept the suggestion in the monograph 
that many of our functions could best be performed by following the 
technique of investigation familiar in the practice of the committees of 
Congress, rather than by conducting hearings of a public character. We 
consider ourselves bound by the requirement of judicial decisions of our 
highest court defining the statutory terms ‘hearing’ and ‘full hear- 
ing.’ There is ample room for improvement in the way of shortening 
records and expediting submissions and final determinations, without 
abandoning a system which has met the commendation of the parties be- 
fore us, the courts, and the Congress.’’ 

The following paragraphs are quoted from the Commission’s Dis- 
cussion of ‘‘Transportation and National Defense’’: 


‘The extraordinary measures which the Government is now taking 
to prepare for national defense have brought to the forefront the ques- 
tion whether the transportation facilities of the country will be able to 
do their part adequately and effectively. That the burden upon them 
will be very heavy is certain, and the difficulties in sustaining it will be 
enhanced, as they were at the time of the World War, by the fact that 
the currents of traffic will be shifted from their normal course and that 
the danger of congestion will arise in unusual and unexpected places 
and at times, it may be, without warning.”’ 


‘‘There has been considerable debate as to whether the railroads are 
taking adequate steps to expand their supply of cars and locomotives to 
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meet the needs which may be expected. As a result of the sharp decline 
of traffic after 1929 they adopted the policy of contracting their supply 
of equipment. Every year from 1929 to 1939 the number of freight cars 
retired by class I railways exceeded the additions. It is this fact that 
has particularly given rise to alarm in appraising the needs for the future 
which will be associated with the defense preparations. On the other side 
of the picture is the fact, which we noted in our last report, that the rail- 
roads are now able, because of improved methods and conditions of opera- 
tion, to do materially more work per unit of equipment than was the case 
when they had a greater supply, and the further fact that the capacity 
of other forms of transportation has greatly increased.’’ 


“In our last report we pointed out that the Commission has powers 
with respect to the movement of traffic which it did not possess in 1917, 
and enumerated those powers. The following paragraph, which fol- 
lowed this enumeration, will bear repeating : 


The Commission is thoroughly organized to administer promptly 
these provisions of the act, and has done so in times of national emer- 
gency, such as the strikes of certain classes of railroad employees in 1920 
and 1922, Mississippi Valley floods, ete. No formal action by the Presi- 
dent is necessary as a predicate to the exercise of these powers, and it is 
only necessary for the Commission to know of the existence of an emer- 
gency within the act, and to be satisfied that its service directions will be 
reasonable and will aid in meeting the emergency situation. The Com- 
mission may act in such cases with or without hearing. It is important 
to note that these emergency powers are not limited to cases of ‘war or 
threatened war,’ but are based on a broad concept of transportation 
emergency. However, it is also important to note that the Commission 
has no emergency powers as to transportation by motor carriers such as 
it has as to car service (so termed) by rail carriers. 


“‘No need has arisen, since this was written, to use these powers, but 
they are available and ready for use and can be most helpful, in the event 
that serious congestion of traffic should develop. We emphasize again, 
however, the fact that the Commission has no emergency powers as to 
transportation by motor carriers, or indeed by water carriers, such as it 
has as to rail carriers. The matter has been brought to the attention of 
the Advisory Commission to the Council of National Defense, and no 
doubt it will, if it has reason to believe that such additional emergency 
powers may be needed in carrying out the defense program, so advise 
the President and Congress.’’ 


The report notes a substantial improvement in the gross revenues 
collected by transport agencies in the United States during the last half 
of 1939, following the 1938-39 recession. ‘‘The improvement,’’ the Com- 
mission states, ‘‘has continued in 1940.’’ 
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** “The unfavorable financial condition of the railways as a whole in 
recent years has attracted widespread attention,’ the report states, ‘but 
it is to be noted that the motor carriers, which are strong competitors of 
the railways, also have not been especially prosperous as a group.’ ”’ 

Commenting further on its new duties under the 1940 Act, the 
Commission says: 


‘*As elsewhere stated in this report, we are directed by the Trans- 
portation Act of 1940, with certain qualifications, to institute an investi- 
gation into the rates on manufactured products, agricultural commodi- 
ties, and raw materials, between points in one classification territory and 
points in another such territory, and into like rates within any of such 
territories, for the purpose of determining whether such rates are unjust 
and unreasonable, or unlawful in any other respect. The extensive class- 
rate and classification investigations above discussed may, we think, very 
properly be regarded as a highly important first step in this general 
investigation which Congress has directed us to institute.’’ 


Under the caption ‘‘Motor Carrier Integration,’’ the following con- 
ment is noted : 


‘‘The business of transporting passengers by motor vehicle is already 
integrated into large units to a considerable extent. There still remain 
quite a number of small bus companies, but the carriers which dominate 
this field of for-hire transportation conduct extensive operations. In the 
transportation of property by motor vehicle, however, there has as yet 
been no similar process of integration. The carriers are numbered by the 
thousands, and while some are comparatively large, no one of them does 
more than 1 percent of the total business. The process of combining 
operations has been going on continually, but mostly on a small scale. 
It seems now, however, to be reaching larger proportions.”’ 


The following figures and comment regarding Admission to Prac- 
tice, are interesting: 


‘‘During the year ended October 15, 1940, 1,043 applicants were 
admitted to practice before the Commission. This number was less than 
that for any previous year since 1935. Of the total admitted during this 
period 1,000, or 95.9 percent, were members of the bar of the Supreme 
Court of the United States or the-highest court of some State, and 43, or 
4.1 percent, were admitted after having successfully passed one of the 
qualifying examinations. Since the establishment of the register of prac- 
titioners, September 1, 1929, the number admitted has aggregated 12,569, 
of which 8,476, or 67.4 percent, were members of the bar and 4,093 or 
32.6 percent, were nonlawyers. During the past year 1 practitioner has 
been indefinitely suspended, and another suspended for 2 years. 


‘* As outlined in our annual reports for the last 2 years, applicants 
who have not already been subjected to and satisfactorily met the tests 
necessary for admission to the bar of a State court of last resort are 
required to pass a written examination to test their qualifications. In the 
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past year, 59 applicants were examined, and of these 28 were passed. 
Since this system was inaugurated, 6 such examinations have been held. 
A total of 116 applicants have been examined; 59 passed, and 57 failed. 
Some of those who failed in the earlier examinations have successfully 
retaken subsequent examinations. 


‘‘In accordance with the recommendation in our annual reports of 
the past 2 years, the Transportation Act of 1940 amended section 17 of 
the Interstate Commerce Act by adding a new provision in paragraph 
(12), which authorizes us to promulgate reasonable rules and regulations 
relating to admission to practice, and to impose a reasonable fee for such 
admission. Amendment of our rules so as to provide for such a fee is 
under consideration. ’”’ 


The report concludes with the following full-quoted paragraph on 
“Legislative Recommendations ’’ : 


“In view of the passage of the Transportation Act of 1940 and its 
very comprehensive character, experience under that measure is plainly 
desirable before further amendments of the Interstate Commerce Act are, 
in general, considered. As pointed out in the discussion under ‘Trans- 
portation and National Defense,’ it may be desirable that we be given 
emergency powers with respect to service by motor carriers and water 
carriers such as we have with respect to service by rail carriers. We also 
call attention to S. 2903, which has passed the Senate and was referred to 
the House Committee on Interstate and Foreign Commerce on August 5, 
1939. This measure contains provisions with respect to matters which 
have been dealt with in the Transportation Act of 1940, but it also con- 
tains provisions with respect to the control of investments by railroads, 
either directly or through subsidiaries, in securities. The latter pro- 
visions are in accord with recommendations heretofore made by us, and 
we again recommend their enactment into law. We further call attention 
to what is said above under ‘Standard Time Zone Investigation’ with 
respect to the amendment of the Standard Time Act.’’ 

In the eight appendices to the report will be found statistical and 
reference material of an invaluable character. The report, in bound 
form, is obtainable from the Government Printing Office at 75 cents 
per copy. 





Revision of I. C. C. Rules of Practice 


At the 11th Annual Meeting of the Association, which was held in 
Chicago, Illinois, on October 10-11, 1940, Commissioner Aitchison re. 
quested that a special committee be appointed by the incoming Presi- 
dent to help the Commission revise its Rules of Practice. Following the 
action taken by the meeting, President McCollester appointed a special 
committee consisting of Wilbur LaRoe, Jr., Chairman, Clarence A. 
Miller and John R. Turney, to act for the Association in this regard. 

On December 31st, Mr. McCollester addressed a letter to the Chair. 
man of the Commission, Honorable Joseph B. Eastman, which is repro. 
duced here for the benefit of our members. Mr. Eastman’s reply of 
January 3rd is also printed. 

President McCollester also wrote a letter to all Vice-Presidents and 
Members of the Association’s Committee on Procedure, on January 2, 
1941, which is likewise printed. 

You will observe that Mr. McCollester desires to obtain suggestions 
from our members as to the method of improving the Rules of Practice 
of the I. C. C. Where we have no Regional Chapters, it is indicated that 
suggestions should be mailed direct to the office of the Association in 
order that the special committee appointed by Mr. MecCollester may have 
the benefit of such suggestions. These should be in the hands of the 
Executive Secretary not later than January 31, 1941. 


December 31, 1941 
Honorable Joseph B. Eastman, Chairman 
Interstate Commerce Commission 
Washington, D. C. 


Dear Mr. Chairman: 


It is generally understood that the Commission has in contempla- 
tion a revision of its Rules of Practice. At the Chicago convention of 
the Association of Practitioners, I was directed by the meeting to ap- 
point a special committee to cooperate with the Commission in the mat- 
ter, and such a committee has been appointed, consisting of Mr. Wilbur 
LaRoe, Jr., Chairman, and Messrs. John R. Turney and Clarence A. 
Miller. The Executive Committee of the Association feels, however, that 
a revision of the Rules of Practice affects so generally all those who cus- 
tomarily handle matters before the Commission that there should be an 
opportunity for as wide discussion of the proposed changes in the Rules 
of Practice as is feasible. We also feel that it is quite possible that the 
practitioners may from their experience have suggestions which are 
worthy of consideration by the Commission. 

We realize that perhaps in the past the Association has not been of 
as important assistance to the Commission in matters of procedure as It 
should be, but, on the other hand, there has not in recent years been in 
contemplation a general revision of the Rules of Practice and, further- 
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more, such suggestions as have been made—notably with regard to find- 
ings of fact—have not seemed to be regarded as important by the Com- 
jon. 

ar Whetever the situation in the past may have been, however, now that 
there is in contemplation, as we understand it, a general revision of the 
Commission’s rules, it is our desire to function as helpfully to the Com- 
mission as possible. With this in view, in addition to the appointment 
of the special committee, I am asking the Regional Vice Presidents of the 
Association and the Regional members of its regular Committee on Pro- 
cedure to take steps at once to secure the views of those in their terri- 
tories engaged most actively in practice before the Commission as to 
changes which would be desirable in the Commission’s rules and its pro- 
cedure. The thought of the Executive Committee in doing this is that 
any suggestions received will be transmitted by our special committee to 
those engaged in drafting the Commission’s rules in order that they may 
be considered by them and, if meritorious, incorporated in the prelimi- 
nary draft. 

In addition to this, however, we feel very strongly that before the 
Commission finally adopts revised rules of procedure the proposed rules 
should be made available to the practitioners for consideration and criti- 
cism by them. Our Association stands ready to undertake the distribu- ° 
tion among our membership and consideration by appropriate committees 
of a proposed draft of the amended rules. It may be that if the rules are 
thus distributed any suggestions or criticisms regarding them can be ade- 
quately transmitted to the Commission by memorandum or we think it 
may be that a public hearing may be desirable. In any event, we feel 
very strongly that before they become effective or are adopted in final 
form the revised Rules of Practice should be subject to the test of con- 
sideration by those practicing before the Commission. 

As precedent for this course, may I recall to you that when the Su- 
preme Court was authorized by the Act of Congress of June 19, 1934 to 
prescribe general rules of civil procedure for the District Courts of the 
United States the bar, through a special committee and through the 
American Bar Association, had an active part in the consideration and 
drafting of the rules. The Maritime Commission, which is contemplat- 
Ing a revision of its rules of practice, has distributed to all practitioners 
before it a preliminary draft of its proposed rules and inviting criticism 
a is to hold a public hearing of practitioners upon its proposed 
new rules. 


T hope that the Commission will appreciate that these suggestions are 
made in a spirit of helpfulness. 


Respectfully yours, 


PMeC /WEL ParKER McCouuester, President. 


¢/e Honorable Clyde B. Aitchison, 
Interstate Commerce Commission 
Washington, D. C. 
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January 3, 1941. 
Mr. Parker McCollester, President, 


Association of Interstate Commerce Commission 
Practitioners, 
25 Broadway, New York, N. Y. 


Dear Mr. McCollester : 


I have your letter of December 31 in regard to the revision of the 
Commission’s Rules of Practice which is now being undertaken. We all 
greatly appreciate the action of your Association in appointing a special 
committee to cooperate with us in regard to this matter, that commit- 
tee consisting of Mr. Wilbur LaRoe, Jr., Chairman, and Messrs. John R. 
Turney and Clarence A. Miller. I am sure that the assistance which this 
special committee will be able to give us will be of great help. 

I have talked the matter over with Commissioner Aitchison, who is 
in immediate charge of this work, and can assure you that he and those 
who are working with him on this matter will confer in detail with your 
special committee when the revision is sufficiently advanced. At such 
conferences the advisability of a general hearing on the matter can be 
given careful consideration. We certainly desire all the help that we 
can get on this matter from those whose work has been such that they 
are well informed in regard to it. 

With kindest personal regards and best wishes for the New Year, 
[ am 

Very sincerely yours, 


JosEPH B. Eastman, Chairman. 


January 2, 1941. 
To Vice-Presidents and 


Members of the Committee on Procedure. 


Gentlemen: 


As you know, the Interstate Commerce Commission has under con- 
sideration a revision of its Rules of Practice. The purpose of this re- 
vision is twofold—to provide for the handling of matters as to which 
jurisdiction has been conferred by statute on the Commission since its 
present rules were adopted, and to expedite and simplify the handling 
and disposition of matters before the Commission so far as this is com- 
patible with the full hearings required by law. At the Chicago meeting 
of the Association I was directed to appoint a special committee to co- 
operate directly with the Commission in the revision of its rules and 
afford means of liaison between the Commission and the practitioners, 
this committee to be in addition to our regular Committee on Procedure. 
Such a committee has been appointed and consists of Mr. Wilbur LaRoe, 
Jr., Chairman, Mr. John R. Turner, and Mr. Clarence A. Miller. 
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I have been informed by Commissioner Aitchison that the course 
which will probably be followed will be that the Commission, through 
its staff and committees, will prepare a preliminary draft of the proposed 
Rules of Practice and then our Special Committee will be given an op- 
portunity to confer with the Commission or the Commission’s committee 
in regard to it. It seems to me that in view of this arrangement, it is 
important to secure at once from our membership such ideas as they 
may have as to desirable revisions in the Rules of Practice: first, in order 
that our Special Committee may have the benefit thereof when they are 
called into conference with the Commission ; and, second, in order, if it is 
possible, that they may transmit suggestions which seem to them meri- 
torious to the Commission’s drafting Committee even before the pre- 
liminary draft is made available. 

As means of accomplishing this result, I wish you would between 
you undertake at once some method of having the question of desirable 
changes in the Rules of Practice considered by the more active practition- 
ers in your region and transmit any suggestions that seem at all worth 
while to Mrs. McDonough before January 31st. I suggest that you can 
accomplish this purpose in one of two ways. If there are local chapters 
in your region, you could arrange for a special meeting, at which the 
subject of changes in the Rules of Practice could be discussed. If there 
are no local chapters, you could either appoint a special committee to 
sound out the more active practitioners or communicate with them di- 
rectly yourself. I leave the method, however, to you to work out be- 
tween you. The results are what are important. 

When these suggestions have been received by Mrs. McDonough and 
assembled, it would of course be in order to have them considered by the 
Committee on Procedure as a whole. If time permits, this will be done. 
However, if the Commission’s preparation of its draft is proceeding so 
rapidly that this is not possible, I think it will be within the function of 
the Special Committee, in accordance with the action of the Chicago 
meeting, to transmit any suggestions which it sees fit to the Commission, 
not as representing the views of the Association but simply as sug- 
gestions which should be considered. 

As subjects for discussion, I suggest the following, among others: 


1. Whether pleadings and particularly answers should be made 
more specific. 


2. Whether and, if so, how pre-hearing procedure can be developed 
and availed of. 

3. In connection with the foregoing, whether there should not be 
full opportunity for interrogatories to opposing parties or examinations 
before hearing as is possible now in almost all courts. 

4. Whether proceedings could be shortened and yet rights pre- 
served by more general use of affidavits and prepared statements, pre- 
serving the rights to cross-examination only if requested. 

5. Whether there should not be oral argument before the Examiner 
on the facts at the conclusion of a hearing similar to a summing up in 
court litigation rather than delayed briefs on the facts. 
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6. Whether in ordinary adversary proceedings, memorandum briefs 
on law questions should not be required to be filed at the beginning or in 
any event prior to the close of a hearing, as is required now in many of 
the district courts. 

7. Whether there should be any preliminary briefs at all or whether 
as is the case in some tribunals, the Examiner should not first prepare 
his proposed report without the delay incident to briefs, the parties then 
filing briefs addressed solely to the proposed report. 


Doubtless other questions will occur to you which merit discussion. 
I personally feel very strongly that since a revision of the Commission’s 
Rules of Practice is in contemplation we should all endeavor to approach 
the matter with as fresh a viewpoint as possible and not resent any 
changes simply because of inertia. When it takes at least a year to 
secure a decision in a controversial matter of any importance, there is 
certainly something wrong with the procedure, and I think we would be 
neglecting our duty if we did not endeavor to do our part to make the 
democratic method of regulation work. 

With best wishes for the Season, I am 


Sincerely yours, 


ParKerR McCouuester, President. 
CC—Chairmen, Regional Chapters. 





Why Government Railroads? 


By BaurHasar H. Meyer* 


Within the last few years there has been a revival of academic 
debates on ‘‘government ownership’’. Traditionally this phrase means 
government ownership and operation of steam railroads. The question 
was precipitated the world over when the first railroads were built 
more than a century ago. In this country private railroad companies 
chartered by the legislatures of the respective territories and states have 
held the field, although a relatively small mileage was built by cities 
and states. The high percentage of failures in what were then desig- 
nated as ‘‘public improvements,’’ chiefly canals, at public expense, 
during the years immediately preceding the era of railroads in the 
United States acted as a deterrent to a more general adoption of the 
principle of ‘‘government ownership’’ to the then expanding system of 
railroads. During recent years, under the influence of adverse operating 
results, there has been developed an attitude of fatalism on the part of 
some, which finds expression in words to the effect that if thus and so 
will happen the government will be compelled to take over the railroads. 

I do not believe that the forecasts suggested by these expressions 
are justified. By this I mean that in my opinion there is no justification 
in current devleopments for the conclusion that government ownership 
and operation in this country is inevitable, or necessary, or desirable. On 
the contrary, the outstanding considerations of general welfare militate 
in favor of continued private ownership and operation under regula- 
tion. Recent congressional action, in line with congressional policy from 
the beginning, regarding railroads and other agencies of transportation 
manifests a policy of unified regulation for all the agencies of transpor- 
tation, reasonable co-ordination in their operation, and subservience of 
all to the broad public interest expressed through a really national 
system of transportation. Everyone knows how during the last two 
decades the railroad problem has developed into a transportation prob- 
lem with which the present generation is now dealing. 

The important question on the subject of government railroads is 
not to advance arguments or to make predictions—things which have 
already been done abundantly—but rather to consider what action 
should be taken and what policies should be followed to make government 
ownership and operation of railroads as improbable as it is unnecessary 
and undesirable. These policies are, I believe, quite simple and, once 
recognized, easily carried out, provided those who are affected by them 
use the power that lies in their hands to inform our legislators and the 
public to insist upon action accordingly. There has been too little recog- 
ution of what these policies are and how imperative it is to follow them 
and to avoid those which are in conflict with them. 


_—_ 


*For twenty-eight years and four months Mr. Meyer was a member of the 
Interstate Commerce Commission. 





I. C.C. PRACTITIONERS’ JOURNAL 





Turning first to some of the controversial points that have been 
raised, the discussion of the subject of government ownership of 
and even twenty-five years ago turned largely upon the monopolistic 
character of railroads. There were those who wanted the government 
and not private individuals to exploit monopoly, wherever monopoly 
might be found. As a matter of principle they were opposed to monopoly 
in private hands. Whatever may have been the force and validity of the 
monopoly argument during those decades when railroads were a mon- 
opoly, every one knows that the railroads of today have left to them- 
selves scarcely a shred of that monopoly in transportation which as a 
practical matter they possessed for nearly a century. They have lost 
nearly all of it in spite of the fact that for so many years monopoly 
appeared to be inherent in their very existence. Competition and not 
monopoly actuates transportation of today. The question of minimum 
rates has become more important than that of reasonable maximum 
rates which was so long one of the chief causes of complaint, and one 
of the leading purposes of early regulating statutes. But whether com- 
petition or monopoly is the issue, regulation by government in some form 
at present controls the most of the field of transportation and should con- 
trol it all. To work efficiently, regulation must be as inclusive as the 
instrumentalities it is intended to regulate. It must change and grow 
with the business. 

Another of the early arguments in favor of government ownership 
was lower fares and a corresponding expected increase in travel. Today 
nearly every one has in his automobile the equivalent of a limited train 
waiting for him and ready to go to the ends of the earth on a moment’s 
notice at a speed greater than that of the limited trains of the time when 
these arguments were being made. Those reasons have entirely disap- 
peared and the question has been properly asked whether the present 
volume and speed of travel on the highway does not exceed the bounds 
of wisdom, and whether freedom of movement has not transgressed the 
public good. The railroads and the buses alike have lost that business. 

In connection with more recent discussions of the question of gov- 
ernment ownership, Federal Control during the first World War has 
been pointed to. I do not believe that federal control can contribute 
very much to either side of the present question. In a broad sense 
federal control accomplished the purposes for which it was established 
and the subject might well be permitted to rest there. Since, however, 
the Interstate Commerce Commission had something to do with federal 
control, and the subject is not without its bearing on the subject of 
government ownership, further comment may be appropriate. 

In response to complaints from many parts of the country during 
the year of 1916, the Commission entered upon an investigation of the 
supply and movement of freight cars. In its report following this in- 
vestigation, under date of January 18, 1917, the Commission said, ‘‘The 
present conditions of car distribution throughout the United States have 
no parallel in our history. In some territories the railroads have fur- 
nished but a small part of the cars necessary for the transportation of 
staple articles of commerce, such as coal, grain, lumber, fruits, and 
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vegetables. In consequence mills have shut down, prices have advanced, 
perishable articles of great value have been destroyed, and hundreds of 
carloads of food products have been delayed in reaching their natural 
markets. In other territories there have been so many cars on the lines 
of the carriers and in their terminals that transportation service has 
been thrown into unprecedented confusion, long delays in transit have 
been the rule rather than the exception, and the operation of established 
industrial activities has been made uncertain and difficult. These con- 
ditions have made necessary a far-reaching investigation by the Com- 
mission and now urgently demand prompt, decisive action.’’ 

The quotation just read constitutes the opening paragraph of the 
report of the Commission at 42 I. C. C. 661. From the concluding 
paragraph of that report I quote the first sentence only : ‘‘The Commis- 
sion is of the opinion that prompt relief for existing car supply condi- 
tions can be secured through executive action; that it is the duty of 
all the carriers at once to appoint a committee, as contemplated at the 
hearing, vested with plenary power to secure a relocation of cars, and 
to co-operate with this Commission at Washington, in order that we may 
be fully advised as to the situation from day to day.’’ These two quo- 
tations from the opening and closing paragraphs, respectively, indicate 
the trend of the report of the majority of the Commission. 

The Commission was then composed of seven members, three of 
whom dissented. From the dissent I quote the first paragraph: ‘‘I 
am fully sensible of the gravity of the existing conditions of transpor- 
tation by railroad, and I appreciate the importance of adopting all rea- 
sonable measures for relief from the serious difficulties. I am, however, 
unable to agree with the majority report, either as to interpretation of 
the law and of our powers, or as to conclusions reached.’’ The above 
expressions from the majority and these from the minority, respectively, 
show that the seven commissioners then constituting the Commission 
were unanimous in their recognition of the then existing serious rail- 
road transportation conditions and that the members differed only re- 
garding ways and means of improving them. 

It was in this atmosphere and under the conditions described that 
the question of federal control was precipitated as a practical measure 
in the conduct of the great world war. The railroads had set up a series 
of boards and the federal government had set up a series of different 
boards, each composed of leaders in their respective spheres of activity. 
Both sets of boards worked to the best of their abilities. But generally 
speaking they failed in their endeavor to co-operate adequately and to 
improve transportation conditions through unified action to the extent 
necessary for the successful prosecution of the war. At least that is the 
way it appeared at that time to the Interstate Commerce Commission 
which had been giving the subject constant attention. The result was 
a special report, supplementing its annual report to Congress, dated 
December 5, 1917. This special report discussed ‘‘transportation con- 
ditions as affecting and affected by the war.’’ ‘‘Since the outbreak of 
the war in Europe,’’ said the Commission, ‘‘and especially since this 
‘ountry was drawn into that war, it has become increasingly clear that 
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unification in the operation of our railroads during the period of conflict 
is indispensable to their fullest utilization for the national defense and 
welfare. They must be drawn, like the individual, from the pursuits of 
peace and mobilized to win the war. This unification can be effected 
in one of two ways, and we see but two.”’ 

‘The first is operation as a unit by the carriers themselves. In 
the effort along this line initiated early in this year they are restricted 
by state and federal law, and the idea is the antithesis of that which 
heretofore has controlled their activities. Their past operations have 
been competitive, although since the Hepburn act, and especially since 
the Mann-Elkins act, the prescription by this Commission of reasonable 
maximum rates and charges for rail carriers subject to the act, and the 
exercise of its power to require abatement of unjust discrimination or 
undue prejudice, have in great degree restricted that competition to the 
field of service. But whether or not perpetuation of the competitive 
influence is desirable under a system of government regulation, it is ap- 
parent that operation of our railroads as a unit involves the surrender 
by each of exclusive use of terminal facilities, surrender at times of 
profitable traffic to other carriers, and acceptance of less profitable traf- 
fic, with resultant loss of revenue, wherever economy of movement or 
greater freedom from congestion would dictate that course if the various 
carriers were in fact but one.’’ 

Shortly after this special report had been sent to Congress, the 
President called to the White House a committee of the Commission to 
whom he stated his conclusion that unified operation of the railroads 
was imperative for the successful prosecution of the war and that under 
the circumstances he had decided on the second alternative suggested by 
the Commission in its special report to Congress as the most efficient way 
of achieving it. Federal control was instituted by proclamation of 
the President on December 26, 1917. In his address to the two houses of 
Congress in joint session on January 4, 1918, the President made this 
explanation: ‘‘It had become unmistakably plain that only under Gov- 
ernment administration can the entire equipment of the several systems 
of transportation be fully and unreservedly thrown into a common ser- 
vice without injurious discrimination against particular properties. Only 
under Government administration can an absolutely unrestricted and un- 
embarrassed common use be made of all tracks, terminals, terminal faci- 
lities, and equipment of every kind. Only under that authority can 
new terminals be constructed and developed without regard to the re- 
quirements or limitations of particular roads.’’ 

The causes leading to Federal Control were enumerated by the first 
Director General of Railroads, W. G. McAdoo, in his annual report for 
1918, pages 2 and 3, in the following language: 

‘*In order to understand the operating problems presenting them- 
selves with the inauguration of federal control, it will be necessary to re- 
count some of the potent causes producing the serious conditions of con- 
gestion which resulted in the railroads being taken over by the Federal 
Government, and I will enumerate the steps which were taken to over- 
come them. 
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DIFFICULTIES 


1. Accumulation of export freight at North Atlantic terminals, 
which was reflecting itself immediately in an inability to successfully 
handle domestic freight. There was no coordination of rail and over- 
seas transportation. The accumulation was chiefly disturbing because 
it was stationary, and frequently comprehended unloading on the ground, 
to be afterwards loaded upon cars and moved to piers. The lack of co- 
ordination between rail lines and the overseas carriers was overcome by 
the ereation of the Exports Control Committee referred to herein, and 
export freight was brought forward from the interior only when ocean 
shipping was available. 

2. Shortage of motive power. As a result, engines had been kept 
in service under pressure of necessity which should have been thoroughly 
overhauled, and one of the immediate effects of the severe winter weather 
was to render engines of this class entirely unavailable. 

3. Heavy building operations by different branches of the Gov- 
ernment, the contractors for which ordered materials forwarded far in 
advance of their ability to receive and unload. There was at one time 
over 5,000 carloads of piling alone for the Hog Island shipyard in ex- 
cess of its ability to accept. 

4. On account of the feverish demand for materials of all kinds 
manufacturers purchased raw materials from unusual markets in ex- 
cessive quantities, with the frequent result that arrivals were badly 
bunched and unloading was slow and difficult. This was particularly 
true in the heavy manufacturing districts north of the Potomac and east 
of Pittsburgh. 

5. The necessity for giving priority to shipments of Government 
freight and the lack of a central control, even in a single department, to 
decide upon the degrees of importance in priority. This had resulted 
in many instances through the insistence of some energetic officer hand- 
ling a single class of material in a preference movement being given to 
freight of minor relative importance. 

6. The withdrawal for overseas service of Atlantic coastwise ves- 
sels, both of railroad and independent ownership, resulting in a call 
upon the rail carriers for the transportation of an enormous amount of 
tonnage which ordinarily moved by water.’’ 

_ The late Walker D. Hines, a distinguished lawyer and later for a 
time Director General of Railroads, spoke as follows in his War History 
of American Railroads: 

‘“‘An inescapable fact was that the railroad companies, despite the 
best intentions, could not unify themselves in practice into the single 
‘continental railway system’ in the manner contemplated by the reso- 
lution adopted by their executives on April 11, 1917 .. . It can fairly 
be said that the efforts of the railroad companies had not achieved uni- 
fication. It seemed accepted on all hands that unification was essential.’ 


In these few words Hines stated correctly the reasons for federal con- 
trol in 1917. 
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In a recent memorial publication, entitled Lest We Forget, Danie] 
Willard, appropriately characterized as the dean of railroad presidents, 
expressed himself as follows: 

‘*T do not hesitate to say that with the railroads as now organized, 
and with the War and Navy Departments also organized as they now 
are to deal promptly and understandingly with the difficulties certain 
to arise in time of war, there need be no feeling of concern about the 
ability of the railroads under private ownership and management, with 
the cooperation of the Government, to handle promptly and effectively 
in the future any transportation situation with which they may be con- 
fronted.’’ 

In 1917, the membership of the Commission was increased from 7 
to 9. The special report of the Commission from which I quoted above 
was adopted by a vote of 8 to 1, the lone dissenter taking the position 
that the Commission should not submit alternatives but that it should 
declare itself flatly in favor of one; namely, federal control. The Com- 
mission had been discussing alternatives and the eight commissioners 
were persuaded that two of these alternatives should be brought to the 
attention of Congress, and that Congress should decide. The Com- 
mission was prepared to accept either alternative. This vote of 8 to 1 is 
significant, especially in the light of the 4 to 3 vote on the report of 
January 18, 1917. These votes demonstrate that in December 1917 the 
Commission was far from being committed to a policy of government 
railroads, nor has it been at any time since. 

The lack of successful co-operative effort to bring about unified op- 
eration voluntarily in 1917, essential for the successful prosecution of 
the war, is not a condition which exists in 1941. In my opinion unified 
operation could be effected today without the expedient of federal con- 
trol. In 1941 we have a reorganized and strongly manned Association 
of American Railroads. We have now and we had then a well-organized 
Interstate Commerce Commission administering laws now reasonably 
adequate to meet the needs of contemporary conditions in transporta- 
tion. Other differences could be specified. War conditions like those 
which prevailed in December 1917, could be faced with confidence to- 
day, without federal control. In fact, I doubt whether the present 
Commission has had occasion even to think of a possible special report 
to Congress comparable to that of December 5, 1917. Both the railroads 
and the highways are functioning satisfactorily in 1941. The country 
has had the assurance of responsible spokesmen for the railroads and 
for the trucks that they are organized to meet all emergencies. I know 
of no good reasons why these assurances should be doubted. I do not 
doubt them. The present ability of the railroads and trucks to handle 
increased business is unfortunately far from being utilized to capacity. 
I feel confident that the commissioners who recommended federal con- 
trol as an alternative in 1917 would oppose that alternative in 1941. 
Tn its Annual Report to Congress for 1939 the Commission said, ‘‘Some 
speculations have gone so far as to consider whether it would be ne- 
cessary for the government to take over the railroads or other trans- 
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portation systems, in the event that this country should be drawn into 
the war. While we do not feel that there is any imminent need for 
the consideration of this subject, attention may be called to certain re- 
spects in which our present transportation situation differs from that 
which existed at the time when our country became a participant in the 
World War.’”’ 

In connection with applications before the Commission for author- 
ity to abandon railroads or parts of railroads the question of government 
ownership and operation is sometimes raised. As I have previously 
indicated, the abandonment of certain railroads or parts of railroads is 
interpreted by some as proof of the necessity of government ownership 
and operation of all the railroads. Excepting railroads which are aban- 
doned because their sole source of traffic is exhausted, like certain coal 
and lumber roads, abandonment means lack of public convenience and 
necessity. A railroad which can not make a living under normal condi- 
tions can not be said to be required by any fair view of convenience and 
necessity. Yet those are the very railroads which some people want the 
government to acquire. To be sure, a railroad abandonment may prove 
disastrous to some industry but that does not prove necessity for gov- 
ernment acquisition and operation. No elaborate process of reasoning 
needs to be invoked to prove that if the government should acquire 
such failing railroads the transaction would be one of imposing on the 
taxpayer a burden which the user of the railroad was unwilling or un- 
able to bear. Many railroad abandonments are the result of deliberate 
prior abandonment of the railroad by its patrons. The latter necessarily 
causes the former. Citizens have a right and the opportunity to elect 
which agency to employ. Many more thousands of miles of railroads 
should be abandoned for the common good because the services hereto- 
fore performed by them are no longer required or can be better per- 
formed and more economically by other agencies. Duplication of rail- 
roads and highways, especially where one can do the work, is unjusti- 
fiable waste. All must agree that wasteful duplication in transporta- 
tion should cease. 

In certain situations, military men have made representations to 
the effect that a certain minor railroad or branch of a larger railroad 
is needed for public defense and that therefore abandonment thereof 
should not be permitted even though commercially the trackage is not 
essential. As previously indicated, military necessity of this character 
has been used to argue in favor of government ownership of all rail- 
roads. That clearly can not be sound. However, if in the opinion of 
competent men the military necessity should be real and substantial, 
instead of having the government buy all the railroads, why not buy 
that particular segment, maintain such track for emergency military 
use, but make no attempt to operate it in times of peace, unless the 
particular facts justify it. 

It appears to be overlooked that ‘‘government”’ is not some super- 
human organization, all-wise, all-seeing, and super-just. Government is 
composed of people, like all the rest of us, with all the strength and 
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weakness of other people. As applied to the ownership and operation 
of agencies of transportation, government means politics and what 
politics in transportation may mean I will leave to you to visualize, 
Those who today argue for government ownership of railroads in the 
United States are playing with fire. 

The practical transportation problem which the country faces cen. 
ters around two main considerations: first, the assurance of intelligent 
and impartial regulation of all agencies of transportation, free from 
political and all other external influences; and second, fair and equal 
conditions under which these agencies may compete. 

In the Transportation Act of 1940 the Congress for the first time 
declared a general national policy to govern the regulation of all trans- 
portation. It reads as follows: 

‘*It is hereby declared to be the national transportation policy of the 
Congress to provide for fair and impartial regulation of all modes of 
transportation subject to the provisions of this Act, so administered as 
to recognize and preserve the inherent advantages of each; to promote 
safe, adequate, economical, and efficient service and foster sound eco- 
nomic conditions in transportation and among the several carriers; to 
encourage the establishment and maintenance of reasonable charges for 
transportation services, without unjust discriminations, undue prefer- 
ences or advantages, or unfair or destructive competitive practices; to 
cooperate with the several States and the duly authorized officials there- 
of ; and to encourage fair wages and equitable working conditions ;—all 
to the end of developing, coordinating, and preserving a national trans- 
portation system by water, highway, and rail, as well as other means, 
adequate to meet the needs of the commerce of the United States, of the 
Postal Service, and of the national defense. All of the provisions of 
this Act shall be administered and enforced with a view to carrying out 
the above declaration of policy.’’ 

The Interstate Commerce Commission has been charged with the 
responsibility to apply this declared policy, not only to railroads, but 
to all agencies of transportation under its jurisdiction. This makes the 
Commission the national arbiter in transportation. 

All agencies of transportation are now subject to regulation under 
comprehensive laws which Congress is constantly improving in the light 
of experience. As indicated the present tendency in Congress is to con- 
centrate regulation of transportation in the Commission. It follows that 
a strong, independent Interstate Commerce Commission is indispensable 
to a full and fair administration of those laws. With such legislation 
and such administration, moving causes for government ownership and 
operation can not come into existence. Certainly such causes do not ex- 
ist today. I do not expect that the best legislation and the best admin- 
istration will ever satisfy those visionaries whose sole aim is the creation 
of a new type of state; nor will it satisfy the pestiferous ones who are 
enemies of all good government. I expect Congress to keep this govern- 
ment out of the direct operation of agencies of transportation as well 
as industry in general. 
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The future success or failure of the Interstate Commerce Commis- 
sion will be a powerful influence in determining whether the government 
will keep out of or go into the operation of the railroads. Government 
ownership can not become a practical question as long as an efficient 
Interstate Commerce Commission is permitted to do its work without ex- 
ternal interference. The Commission has been an important asset in the 
public life of this country from the day of its creation, and I am con- 
fident it will continue as such if politics will not destroy it. The Presi- 
dent who appoints and the Senate which confirms have it entirely in their 
power to determine what kind of an Interstate Commerce Commission 
the country shall have. It makes relatively little difference from where 
a commissioner is appointed, what he has been doing in the past, (pro- 
vided he has not been only a politician and knows something about 
transportation), to what political party he belongs; if he is the kind of 
character he should be the Commission will function satisfactorily under 
almost any combination of qualifications and experiences. It positively 
can not function satisfactorily if unsatisfactory men are appointed and 
confirmed. Therefore I regard the Interstate Commerce Commission as 
the master key to future transportation development in this country. 
The country can not get along without it, or some other body like it, be- 
cause the work it does exists and must be done by somebody. It can not 
be left undone. The duties of the Commission are constantly increas- 
ing. The Commission’s importance in our national system of transpor- 
tation is steadily growing. It follows that its status as a competent and 
independent arm of Congress should be protected for the common good. 

During the twenty-eight years and four months of my membership 
on the Commission I served with thirty-two different commissioners. 
These men differed in politics, in education, in previous personal ex- 
perience, in ability, in their industry, in their attitude of mind; but they 
were outstanding men and alike in their desire to do their work in the 
best possible manner. They differed, as I have just stated, in mental en- 
dowment, in physical capacity, in methods of work and in their con- 
ception of ideals to be accomplished, and in the other respects men- 
tioned, as any other thirty-two men would; but each was conscious of 
his first duty to administer the laws as Congress had written them. 
Such differences as existed were naturally most noticeable while a mem- 
ber was relatively new and inexperienced. It takes a new man from three 
to five years to begin to know his job, except for unusual prior exper- 
lence. Ordinarily the differences tended to disappear as time went on. 
To borrow a sociological phrase, the new member was constantly being 
moulded into the ‘‘homogeneity’’ of the Commission organization as a 
whole. In other words, he was learning something. External influences 
sometimes attempted to exert themselves in particular spots, usually dur- 
ing earlier periods of service, but during my entire period of service 
such spots never succeeded in exercising a determining influence on any 
question. The independence of the Commission has always prevailed 
although at times it has been put to severe tests. This independence is 
éven more vital for the future because of the greater field occupied and 
to be oceupied by the Commission. It ean not be guarded too searchingly. 
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What inducement is there today for a properly qualified young 
(but mature) man to accept appointment on the Commission and to 
make a commissionership his career? The people of this country who 
pay for the Commission should know that there is very little; and that 
is all wrong. When a man accepts the appointment he burns all his 
bridges behind him. His profession, his business, his occupation, 
largely his friends and neighbors, the schools and schoolmates of hig 
children are all left behind. Many men have accepted appointments 
to other branches of government service in Washington from which 
they could derive indirect personal benefit when later they returned 
to their former profession, business or occupation. In fact, they may 
have accepted appointment with that very thought in mind. Not so 
with a member of the Interstate Commerce Commission. He has nothing 
to go back to. Nothwithstanding his ability and his industry, after a 
term or two on the Commission he may find himself in the middle of 
the street, puzzled where to turn to earn his bread although he is far 
more valuable then than he was when he was appointed. And all because 
there has been a change in political parties, because there is some per- 
sonal appointment to be made, some political debt to be paid, some friend 
to be taken care of, some political frenzy to be appeased. These things 
have happened in the past and they will happen again in the future 
unless Congress provides proper safeguards which thus far it has failed 
to do. When sewing circles undertake to dictate freight rates, almost 
anything may happen under present conditions. 

The present term of office of a Commissioner is seven years. The 
term might be made longer but that in itself is not important. The 
material thing is that the Commissioner who has performed his duty 
and who is capable to continue to do so should be re-appointed ; and that 
without delays and political dickerings. Some of the ablest men who 
have ever served on the Commission have had their appointments held 
up, or have failed of re-appointment, purely for arbitrary political 
reasons, concerning which they had nothing whatsoever to do. Every 
president, every senator and every congressman knows this; then, why 
eontinue such practices unfair alike to the individual and to the public. 

Since 1920 the statutory salary of a Commissioner has been $12,000. 
A number of Commissioners accepted appointment at that salary. Later, 
appropriation bills reduced the salary to $10,000 which with additional 
reduction next brought the salary down to $8,500. A man is persuaded 

- to become a Commissioner at $12,000, and then, after he has given up his 
law practice, or other profession or business, and his home and settled 
in Washington, he finds the salary is $8,500. This presents a question 
of good faith and justice, not of economy. Why should not the members 
of the Interstate Commerce Commission be treated in this respect like 
the courts, continued indefinitely in their work as long as they perform 
their duties properly, and receive a pension when they are retired? A 
salary of $12,000 for this work seems fair to me. First-class men will 
come to the Commission on such a basis and under such conditions 
of tenure. 
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The phenomenal growth of highway transportation is known to all. 
The swift extension of highways without much, if any, reference to 
public convenience and necessity is also well known. Highway con- 
struction is continuing and the era of super-highways is just opening. 
These highways were, and are, built for use. They are being used. Their 
use means a corresponding encroachment on traffic heretofore carried 
chiefly by the railroads. To the extent that highways can perform the 
work more advantageously than railways the encroachment is justifiable, 
provided the railways and the highways compete on terms of substantial 
equality. Do they compete on terms of equality today? Both agencies 
say they do not and each claims it is now bearing more than its propor- 
tionate share of the public burden. Up to date no one has compiled 
facts and information requisite for a reliable answer to the question. 
The Commission recommended the creation of a temporary Transpor- 
tation Authority which Congress created in the Transportation Act of 
1940 to find the answer and to perform other important practical duties. 
Nothing final has been done, the controversy continues, and investors 
and taxpayers are paying for the damages caused by this warfare. 
While I am at present speaking only of railways and highways, the 
principle at issue, that of equality, applies to all the other agencies of 
transportation. Until that equality has been established, assuming it 
does not now exist, the people of this country can not know what the 
proper function of each agency of transportation is tested by the declara- 
tion of policy of Congress in 1940. The establishment of this equality 
among the agencies of transportation transcends in national importance 
every other element in the contemporary transportation problem. 

During 1940 the former Federal Co-ordinator of Transportation 
and present chairman of the Interstate Commerce Commission published 
his report on public aids to transportation. It embraces four large 
volumes aggregating about 1150 pages. This report marks an epoch in 
the study of transportation in the United States. It contains an ex- 
tensive volume of information relating to each agency of transportation, 
carefully analyzed and discussed from all points of view, and it expresses 
certain conclusions which require consideration in the future. It is 
primarily an historical document brought down to the close of the year 
1937. For practical purposes this history may be regarded as complete. 
However, the basis of competitive activity looks to the future and for 
the purpose of defining a basis of competition for the future the determi- 
nating facts begin where the co-ordinator’s volumes end. The facts of 
1941 rather than the history prior to 1937 should determine competitive 
relations for operation in 1941. 

__ I would like to make this entirely clear if I can. Let me try an 
illustration. Let us assume that one out of ten horses entered in a 
race in 1941 was brought up on a bottle. Would anyone contend on the 
day of the race that the bottle colt should be treated differently because 
of that fact from all the others in the running of the race? The question 
carries its own answer. There are in operation bottle railroads, bottle 
ships and possibly other bottle agencies of transportation, but generally 
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speaking that fact deserves to be given no weight when the bases for 
future competition are determined. The public burdens imposed upon 
any one agency of transportation should be relatively equal to those 
imposed upon every other agency. Only in that way can the policy 
announced by Congress in 1940 be given effect. I repeat that equality is 
still the most important single element in our transportation problem. 

I would like to conclude with one more brief observation. It has 
been suggested that government ownership of railroads would necessarily 
be followed by government ownership of the competitors of railroads, 
I believe that to be probable. In fact, it would be quite unavoidable for 
reasons which will suggest themselves to the mind of every thoughtful 
citizen. A movement for government ownership would probably receive 
the support of all those who are unfriendly to the existing social order. 
In the opinion of many, in which I concur, these subversive forces 
throughout the country would not be content with such a partial con- 
quest as government railroads but would at least attempt to conquer 
the wider fields of industry after the model of certain present European 
powers to the ultimate destruction of the kind of life which has made 
the United States a world leader in the general prosperity and happiness 
of its citizens. I say this with a full realization of the hardships from 
which many of our citizens have been and are suffering today. Relative- 
ly speaking these ills are temporary and are not to be compared with 
the unspeakable suffering and tyranny that always accompanies the loss 


of freedom and that constitutes the essence of dictatorships and totali- 
tarian states. I will close with two impressive sentences from a recent 
utterance of Chief Justice Charles Evans Hughes: 


‘*You cannot maintain the institutions of democracy by forms of 
words or occasional vows of patriotism. You can maintain them by 
making the institutions of this Republic work as they were intended to 
work, with the full confidence of the people.’’ 





——__. 
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Congressman O’Toole Introduces New Bill to Pre- 
vent Non-Lawyers from Practicing before 
Administrative Tribunals—H. R. 605 


(77th Congress, Ist Session) 


On January 3rd, Congressman O’Toole of New York, introduced 
another Bill to prevent practice before Administrative Tribunals by 
persons not attorneys-at-law. The Bill was referred to the Committee on 
the Judiciary. For the information of our members, the Bill is repro- 
duced below : 

A BILL 


To prevent and make unlawful the practice of law before Government 
departments, bureaus, commissions, and their agencies by those 
other than duly licensed attorneys at law. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That no representative 
of any person, corporation, association, partnership, or any other legal 
entity, except a sovereign State, municipal corporation, or any political 
subdivision thereof, shall in any way present to, prosecute before, or 
compromise with any department, bureau, commission, or other executive 
or administrative agency of the United States any claim, proceeding, or 
other matter when the interpretation or construction of the Constitution 
or statutes of the United States is involved, affecting any rights arising 
or created thereunder, in return for any compensation, gift, or reward, or 
promise thereof unless such representative shall be an attorney at law 
who is duly licensed and admitted to practice law before the court of last 
resort in the District of Columbia or in the State, Territory, or insular 
possession of the United States in which he or she is, or has been, a resi- 
dent at the time of being so licensed to practice law, and unless said 
attorney at law shall also be duly licensed or authorized to practice or 
not otherwise prohibited by law or regulation from practicing before the 
department, bureau, commission, or other agency of the United States 
having jurisdiction over or before which is pending such claim, pro- 
ceeding, or other matter, in accordance with such rules and regulations 
a may be prescribed by the head of such department, bureau, commis- 
sion, or other agency. 

_ The head of each department and of each independent bureau, com- 
mission, and such other agency of the United States is hereby authorized 
to prescribe such rules and regulations, not inconsistent with this Act, 
as he may deem necessary and proper to carry out and make more 
effective the provisions hereof and to provide rules of practice and pro- 
cedure for the practice before the department, bureau, commission, or 
agency of which he is the head, applicable to the presentation, prosecu- 
tion, and compromise of such claims, proceedings, or other matters, be- 
fore, with, or to which department, bureau, commission, and agency: 
Provided, That nothing herein shall apply to the Army, Naval, or Diplo- 
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matie Service of the Umited States, to any claim, proceeding, or matter 
before the Departments of Navy, War, and State that is not of a com- 
mercial nature, or to the Patent Office of the United States: Provided 
further, That nothing herein shall be construed to prevent accountants 
and others from representing persons and appearing before any depart- 
ment, commission, bureau, or other executive or administrative agency 
of the United States for the purpose of explaining financial records, 
entries, figures, accounts, or statements where such are in issue: Provided 
further, That nothing herein shall be construed to prevent duly licensed 
United States customs brokers from performing their usual functions 
before the United States Bureau of Customs and its subordinate agencies 
or divisions: And provided further, That nothing herein shall prevent 
or be construed to prevent a partnership, voluntary association, or 
corporation, by one or more of its partners, officers, or regular employees 
or any individual, from appearing in its or his own behalf in the pre- 
sentation of such claim, proceeding, or other matter referred to above. 

Any person or corporation who shall violate any of the provisions 
hereof shall be guilty of a misdemeanor and upon conviction thereof 
shall be fined not more than $1,000 or be imprisoned for not more than 
six months, or both, together with the costs of prosecution. 

This Act shall become effective on the expiration of thirty days 
after the enactment thereof. All prior statutes in any way inconsistent 
with any of the provisions of this Act are hereby repealed as of the date 
when this Act becomes effective, to the extent of such inconsistency, in- 
eluding the following Acts or parts of Acts which are hereby repealed: 
Section 261 of title 5 of the United States Code (23 Stat. 258) ; section 
493 of title 5 of the United States Code (23 Stat. 101) ; and section 415 
of title 19 of the United States Code (36 Stat. 464). If any provision of 
this Act or the application thereof to any person or circumstances is 
held invalid, the remainder of the Act, and the application of such pro- 
vision to other persons or circumstances shall not be affected thereby. 
All existing rules and regulations of any department, bureau, commis- 
sion, or other agency of the United States not inconsistent with the pro- 
visions thereof shall remain in full force and effect, notwithstanding the 
repealing provisions hereof, until such time as new rules and regulations 
shall be prescribed and promulgated under the authority of and in ae- 
cordance with the provisions of this Act, but in no event after the expira- 
tion of ninety days after the enactment hereof. 





H. R. 606—To Prevent Corporations and Associa- 
tions From Practicing Law Introduced 


by Congressman O’Toole 
(77th Congress, Ist Session) 

On January 3rd, Congressman O’Toole introduced a Bill, desig- 
nated as H. R. 606, to amend Section 272 of the Judicial Code (28 
U. S. C., par. 394) in relation to forbidding corporations and voluntary 
associations from practicing law before courts, quasi-judicial or adminis- 
trative bodies. The Bill was referred to the Committee on the Judiciary. 
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The Unauthorized Practice of Law * 


By Henry G. ELWELL 
President of Elwell, Philips & Co., Traffic Consultants 


A Problem Whose Solution Calls for Judgment— 
Not Blanket Legislation. 


‘“‘The question at stake,’’ said Epictetus, ‘‘is no common one; it is 
this: are we in our senses, or are we not?’’ And,—his words of centuries 
ago apply equally as well today when one reviews the controversy con- 
nected with the subject of ‘‘unauthorized practice of law,’’ or, as often 
termed, ‘‘the lawyers’ monopoly bills.’’ 

This clash of views seems to have been started by a lawyer back in 
1913. He became greatly alarmed concerning corporate practice of law 
and wrote an article, ‘‘The Passing of the Legal Profession,’’ which was 
published in the Yale Law Journal. Prior to that time it appears no one 
had raised any serious question concerning the alleged ‘‘unauthorized 
practice of law,’’ although there was a confused activity within the fold 
of the legal profession after publication of the article. However, nothing 
of importange took place until 1930, then came the deluge. 

It is since 1930, and with the increase in governmental commissions, 
ete., that lawyers have attempted to force through legislative measures 
aiming to prevent anyone not a lawyer from conducting the work of a 
practitioner before these regulatory and administrative bodies, both 
National and State. 

In other words, the economic depression after 1929 may have been 
at least one of the deciding factors which moved the American Bar Assn. 
to institute its Committee on Unauthorized Practice of Law. Over 400 
bar associations now have committees dealing with the problem. 

There can be little doubt as to every thinking person agreeing that 
the licensing of members of the legal profession to practice before the 
courts is a proper precaution to guarantee the rights of not only the 
lawyers, but of the public as well. 

On the other hand, permitting only lawyers—because they are mem- 
bers of the legal profession—to appear before governmental administra- 
tive and regulatory bodies, and excluding others—simply because they 
are not lawyers—in no way will protect the public interests. 

In defense of the agitation, it might be argued that the legal pro- 
fession is greatly overcrowded. Whether or not this condition prevails 
should have no bearing on the matter because, plainly speaking, the 
term “‘overcrowded legal profession’’ means, if it means anything, that 
too many persons are in that field. This phase, if it exists, is not the 
fault of the public or of any group outside of the legal profession. 

Serutiny of the complaints relating to the so-called ‘‘ unauthorized 
practice of law’’ tends to create the impression, especially among lay- 
men, that some of the lawyers are more interested in their ‘‘need to 
eat”’ than in the services being rendered. 


—_—_——. 


*Reprinted from D & W, November, 1940 
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As above mentioned, in an effort to eliminate all those who are not 
lawyers from appearing as representatives on behalf of others before any 
governmental agency, members of the legal profession have been trying 
to bring about legislative measures which would permit only lawyers 
to act as practitioners before the Federal bodies such as the Interstate 
Commerce Commission, etc., and likewise before similar regulatory bodies 
of the various States. 

In a few instances legislation has been decreed, the intent being to 
prevent almost everyone except a lawyer from engaging in this work. 
Ohio is one of the States where a law of this type is in effect. In that 
State, any person ‘‘who is a regular salaried employee of the person, 
firm or corporation directly concerned, or of a chamber of commerce 
in matters of a general character’’ may participate before the Public 
Utilities Commission, otherwise, in general, only lawyers can represent 
in an appearance. Without going into details, it can be stated that 
the problem in Ohio is floating in a sea of doubt. 

So far, the Congress has not enacted a law of this kind, although 
bills have been introduced. For instance, the O’Toole Bill, HR 8349 
of 1940, which in part reads: ‘‘ * * * * and before all quasi-judicial or 
administrative bodies * * * *, the parties may plead and manage their 
own cases personally or by the assistance of such counsel or attorneys- 
at-law as by the rules of said * * * * quasi-judicial or administrative 
bodies, respectively, are permitted to manage and conduct causes and 
hearings therein.* * * *, All quasi-judicial and administrative bodies 
shall within said 30 days after enactment conform their rules of practice 
before them to the provisions of this Act.’’ 

The O’Toole Bill has not been ordained, but if it should be, it is 
quite evident that the laymen would be seriously affected. 


A Typical Bill 


To illustrate the sort of bill which is being introduced in the various 
State legislatures, the following is quoted from the preamble of New 
Jersey Assembly Bill No. 206, which was presented during the 1940 
session: ‘‘Whereas the public should be protected from deceptions and 
exploitations by untrained and unsupervised laymen who inexpertly 
attempt to practice law, beguile unsuspecting persons into availing 
themselves of their services, charge therefor and cause needless litigation; 
and **# 28 = 

The Bill also provides that ‘‘any person not licensed as an attorney 
or counsellor-at-law of this State who practices or holds himself out to 
the public as practicing law, shall be liable to a penalty of not more than 
$200.00. * * * * the court shall proceed in a summary manner, without 
a jury, * * * * to the county jail for not more than 30 days. * * * * if any 
person shall be again convicted * * * * liable to a penalty of $500.00 for 
each violation * * * fail to pay * * * * to jail * * * * not exceeding 90 
days.”’ 

The words of the preamble are high sounding, with rounded phrase, 
and on the face of it, convey a worthy design. But—nowhere in the 
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pill is there any definition of ‘‘the practice of law,’’ either directly or 
by implication, thus leaving an opening for questionable application 
if it should become a law. 

Manufacturers, warehousemen and the general public ought to be 
protected by statute against the unauthorized practice of law. However, 
loosely drawn bills such as those above quoted would prove to be costly 
to business men, etc., without actually safeguarding them against un- 
scrupulous persons. 

Unauthorized practice of law can be prevented by cooperation be- 
tween manufacturers, warehousemen, realtors, public accountants, arch- 
itects, lawyers, traffic managers, etc., without the adoption of impractic- 
able, unreasonable, unfair and unnecessary legislative measures. As 
one writer puts it: ‘‘We should never create by law what can be ac- 
complished by good judgment.’’ 

Evidence is not lacking to show that the fair-minded men in the 
legal profession are realizing that the introduction or passage of legis- 
lative measures, such as are herein described, is not the proper way to 
combat the evil of unauthorized practicing of law. 

It is evident that those lawyers who have carefully considered the 
subject, noting developments and reactions, understand that ‘‘blunder- 
buss’’ tactics are valueless. To support the foregoing statement, the 
following is extracted from a portion of a report appearing in the 
American Bar Assn. Journal, February, 1940, Vol. XXVI, No. 2, Page 
112 :— 

‘‘While no one except a lawyer should practice law before any 
governmental department, all practice and appearance before admin- 
istrative tribunals does not constitute the practice of law and there are 
many technical and specialized fields of expert knowledge wherein those 
appearing before such tribunals have the right to present the facts. 
** * * therefore, the committee reported in 1937, and your present 
committee again report to you, that it is of the opinion that general 
legislation, blanket legislation, in respect of this subject is not desirable. 
Any general law applying to all administrative tribunals is bound to 
include therein some agencies where it may be that the practice before 
them does not amount to unauthorized practice of law. * * * * in prin- 
ciple, this type of legislation is not the way to stop unauthorized practice 
of the law, that advocacy of it by a bar association is bound to be misun- 
derstood and to be the type of legislation which puts the bar in the 
public eye as wishing absolutely to prevent the public from appearing 
before any tribunal, even though a lawyer may not always be necessary 
*** * not only bad policy, but that it would defeat the very purposes 
of the prevention of unauthorized practice of law * * * *.’’ 

_ Likewise the Committee on Unlawful Practice of the Law of the 
New York State Bar Assn. concurs in the view that ‘‘general legislation, 
blanket legislation’’ to curb the unauthorized practice of law is unwise. 

_ From a report issued by the above named committee, the following 
ls quoted: ‘‘* * * * we recommend that progress in the solution of this 
problem be made slowly and patiently. We join with the American 
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Bar Assn.’s Committee on Unauthorized Practice in condemning legis- 
lative attempts to restrict the practice before all governmental agencies 
solely to lawyers. That an attempt to pass such legislation persists is 
a fact.’’ 

Then, too, the House of Delegates of the American Bar Assn., in 
January, 1940, adopted a resolution advocating a reasonable attitude 
in the study of the problem relating to the unauthorized practice of 
law. The resolution closed with the following: ‘‘* * * * endeavoring 
through full discussion of unauthorized practice problems to secure 
wherever possible the cooperation of national associations of laymen in 
the acceptance of principles relating thereto * * *.’’ 

Thus, it can be seen that practitioners before the Interstate Com- 
merce Commission, and others who are trained for appearance before 
Federal and State bodies, likewise should follow a policy of cooperative 
endeavor. (And, this includes all businessmen as they, too, have a 
stake in the problem.) 

Nevertheless, all must be ready to take quick and positive action 
against legislative measures of a general, blanket character which may 
be introduced in Congress and /or the various State legislative bodies. 

Despite the common-sense recommendations of the American Bar 
Assn. groups herein referred to, there remains the possibility that un- 
justifiable legislative bills may continue to be introduced and hard- 
hitting efforts be made to have them adopted. 

The foregoing statement is borne out by the fact that during 1940, 
similar bills came before the U. S. House of Representatives and also 
the New Jersey State Assembly. That both measures were not passed 
was due to the alertness of the non-lawyers (laymen) and those mem- 
bers of the legal profession who understand that such legislation would 
be dangerous to the public interest. Also, it should not be overlooked 
that commendation is due those legislators who vote against these ‘‘law- 
yers’ monopoly bills,’’ or keep them ‘‘buried’’ in committee files. 

The solution of the problem of unauthorized practice of law ‘‘can 
be accomplished by good judgment’’—not by the enactment of legis- 
lative measures of a broad, vague and general nature which are wrong 
in principle. 





A.A.A. Practices Law Illegally, Court Affirms * 


U. S. Ruling Upholds Injunction Against Auto Association 


The United States Court of Appeals for the District of Columbia on 
December 30th ruled that the American Automobile Association has 
been engaged illegally in the practice of law. 

In a unanimous decision, the tribunal affirmed, with slight modifica- 
tion, an injunction against the A.A.A. obtained in the District Court by 
the District Bar Association’s committee on suppression of unauthorized 
practice of law. 


Ficot CENTERED ON CLAIMS 


The fight between the bar group and the A.A.A. revolved around 
the association’s claims and adjustments department, which settles and 
arbitrates automobile damage claims for its members out of court. 

“The giving of advice prior to collection of a claim,’’ Chief Justice 
D. Lawrence Groner wrote, ‘‘and the urging of legal propositions in dis- 
cussions with the person with whom the collection is attempted does in- 
volve the practice of law and may be performed only by lawyers who 
possess the required skill. 

‘We do not agree entirely with the decree of the court below, but 
we think appellant has gone beyond the permissible limits and has been 
unlawfully engaged in the practice of law. 

‘“‘From the beginning to the end of the collection of claims the appel- 
lant performs, by lay employes, functions which are normally exercised 
by lawyers and which require their peculiar skill. 


Victory Not CoMPLETE 


“The consultation with members involves decision and advice as to 
merits of a claim and the possibility of urging it successfully. The effort 
tae actually does include argument on the legal merits of the 
¢laim.’’ 

__ The Bar Association’s victory was not entirely complete. The court 
did not preclude the A.A.A.’s use of lay employes for collection or arbi- 
tration of claims so long as no advice is given or legal propositions urged. 
The tribunal also found no objection to employment of an attorney to 
Tepresent a member in cases ‘‘which involve the interest of the member- 
ship as a whole, or of a substantial part.’’ 

_It further modified the lower court’s decree, to permit filing of 
claims by laymen in the small court established by Congress to help 
laymen in presenting claims of $50 or less informally. 


—_—_— 


*The Wasbington Herald, December 31, 1940. 





American Transportation Society * 


Ten representatives of producers and users of transportation met 
at the Palmer House, Chicago, November 29, to lay preliminary plans 
for the formation of the American Transportation Society, intended to 
be in the world of transportation what other scientific and learned 
societies are in other fields. Stanley Berge, Manager of Traffic Research, 
Illinois Central System, Chicago, was elected temporary Chairman. 
Others present were: 

R. W. Bruce, General Agent, American President Lines; J. E. 
Bryan, General Traffic Manager, Wisconsin Paper and Pulp Manv- 
facturers’ Association, President of the National Industrial Traffic 
League; Harold Crary, Vice-President, United Air Lines; Carl Gohres, 
Assistant to the President, Greyhound Corporation; C. I. Hufford, 
General Agent, Great Lakes Transit Corporation; Walter F. Mullady, 
President, Decatur Cartage Company; Arthur H. Schwietert, Traffic 
Director, Chicago Association of Commerce; Elmer A. Smith, General 
Attorney, Illinois Central; Homer B. Vanderblue, Dean of the School 
of Commerce, Northwestern University. 

The following statement of the purposes of the new organization 
was adopted : 


The purpose of this new organization is to provide a scientific professional so- 
ciety merging the progressive open minds of persons actively engaged in land, air 
and water transportation either as producers or consumers or as students thereof. 
The society would provide a channel for the stimulation and free dissemination of 
ideas for the improvement and coordination of transportation contributing toward 
the public welfare, for the encouragement of educational courses in all fields of 
transportation, and for the stimulation and recognition of scientific research in all 
phases of transportation. 

Conforming to the practice of similar scientific organizations in other fields, the 
American Transportation Society would have chapters in major cities located in var- 
ious sections of the United States where meetings would be held periodically. 
Scholarly papers of a scientific or technical nature dealing with national or local 
transportation subjects would be carefully prepared and presented by members of 
the society at meetings of the various local chapters. All such papers presented 
before chapter meetings would be submitted promptly to the national headquarters 
of the American Transportation Society where the editor of the society’s journal 
would select and prepare the best of them for monthly publication and distribution 
to the entire membership of the organization. A program of extraordinary interest 
would be presented at the annual general meeting of the society. 


Other plans discussed and tentatively adopted included the holding 
of monthly meetings by chapters; guidance and assistance in building 
chapter programs by the national organization with emphasis on ‘“‘a 
scientific and professional attitude in all of the society functions’; 
establishment of a monthly publication in which papers delivered before 
chapter meetings would be published; an annual general meeting of the 
society, and possible later expansion of functions to include the manage- 
ment of permanent and circulating transportation libraries, development 


of textbooks in transportation, and the awarding of transportation 
scholarships. 


* Traffic World 12-7-40 


—_—_ 
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—_—_— 


The opinion was that, in the beginning, membership might be open 
to “all persons engaged in transportation directly or indirectly and to 
students of transportation’’ with honorary fellowships and various class- 
«3 of memberships to be established later. As to organization, the 
opinion was that national and chapter officers, elected annually, would 
yrve without compensation, but that there ought to be a full-time paid 
national headquarters staff. 





Commissioner Splawn Renominated 
And Confirmed 


Commissioner Walter M. W. Splawn, of Texas, was renominated 
by President Roosevelt for another term on the Interstate Commerce 
Commission expiring December 31, 1947. The renomination was sent to 
the Senate on December 19th and confirmed on that date. Commissioner 
Splawn has been a member of the Commission since February 1, 1934. 





MOTOR CARRIER REPORTS WANTED 


One of our members is desirous of purchasing a complete set of the 


Motor Carrier Reports. Anyone having a set of these reports for dis- 
posal should communicate with Wyatt Jacobs, Esquire, 221 North La- 
Salle Street, Chicago, Illinois. 





IC. C. RATE AND MOTOR CARRIER RATE REPORTS WANTED 


Mr. P. H. Johansen, Mills Building, Washington, D. C., is desirous 
of purchasing the following: 


1. C. C. Rate Reports 
Volume 161 down to date. 
All Motor Carrier Rate Reports. 


_ Persons wishing to dispose of such volumes should communicate 
direct with Mr. Johansen. 





Rail Transportation 


By F. F. Estes, Editor 


New Automobiles in Interstate Commerce 


Hearings have been assigned in I. C. C. Docket No. 28990—New 
Automobiles in Interstate Commerce. A hearing will be held at Minne- 
apolis on January 20, and another hearing will be held at Dallas on 
January 23. The hearings will be presided over by Examiners Disque and 
Lawton. The hearings have been assigned particularly for the purpose 
of obtaining evidence respecting the advantages and disadvantages from 
the consignee’s standpoint of the service of the several agencies of trans. 
portation, including the cost to the consignee of unloading railroad cars 
and bringing the automobiles to the consignee’s premises, together with 
all other considerations which the consignee takes into account determin- 


ing the agency of transportation to use in individual instances for this 
traffic. 





Annual Reports of Switching and Terminal Companies 


Division 1 of the I. C. C. recently released copies of its order of 
November 26, 1940 prescribing the form to be used by Class III switch- 
ing and terminal companies in making annual reports for the year ended 


December 31, 1940. The reports are required to be filed in duplicate with 
the Bureau of Statistics of the I. C. C., on or before March 31, 1941. 





Ex Parte 104—Part |l—Terminal Services 


In Ex Parte 104—Part II—Terminal Services, Examiner M. J. 
Walsh has recommended that the Commission modify its findings [209 
I. C. C. 764] that the carriers’ obligations under the interstate line haul 
rates did not extend beyond the then-existing points of interchange with 
the Celotex Company at Marrero, a point within the switching limits of 
New Orleans. He finds that the record on rehearing indicates that the 
pick-up and delivery switching now performed by the carrier respon- 
dents, between their so-called interchange tracks and points of loading 
and unloading within the Celotex plants, should be performed by them 
without charge, other than the line haul rates. 

Division 3 of the I. C. C. has granted the petition of the American 
Steel and Bar Company for the reopening of Ex Parte 104—Part II— 
Terminal Services, so far as it relates to its plant at Waukegan, Illinois. 
The order has been vacated and set aside. 

Division 3 of the I. C. C. has vacated and set aside its order of Janu- 
ary 25, 1936, reopening the proceeding for further hearing as to the 
propriety and lawfulness of allowances paid for switching services per- 
formed so far as it relates to the Sinclair Refining Company at Houston, 
Texas. 
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Oil Pipe Line Rates Found Too High By I. C. C. 


Twenty-one pipe line companies transporting crude petroleum in 
interstate commerce by pipe line have been ordered by the I. C. C. to 
show cause on or before February 23, 1941, why their base rates for such 
transportation should not be reduced to the extent of their excess earn- 
ings over an 8 percent return. Fourteen other companies were respond- 
ents to the investigation, viz., Docket 26570, Reduced Pipe Line Rates 
and gathering Charges, which has been in progress for approximately 
six years. Earnings of these fourteen respondents were less than 8 per- 
ent upon value and the Commission made no finding that their rates 
were unjust and unreasonable. The Commission also ordered that all 
respondents to the proceeding must show cause by February 23 why the 
Commission should not require each of them to establish minimum 
tender rules which will require tender of amounts not in excess of 10,000 
barrels of fuel oil as single shipments. (The present minimum tender 
rules provide for a much higher quantity, as much as 50,000 barrels.) 
The twenty-one companies whose earnings were found to be in excess 
of 8 percent return on investment had an aggregate transportation 
revenue on 1935 traffic of $126,624,981, and excess actual earnings over 
8 percent totaled $30,238,952, or an average percent of total transporta- 
tion revenue of 24.46. This average percent represents a range for the 
individual companies from 3.75 percent to 55.01 percent. The report, 
written by Commissioner Aitchison, states: ‘‘While we would doubtless 
be justified, in the present state of the record, in premising our conclu- 
sion upon the facts shown to exist and the failure to ask further hear- 
ing or to show any change since the submission, we do not believe it 
would be desirable to do so without giving the respondents a further 
opportunity to develop any facts which should receive consideration be- 
fore we make an order for the future.’’ Commissioners Mahaffie and 
Patterson dissented, and Commissioners Miller and Johnson did not 
participate in disposition of the proceeding. 





Transportation of Explosives 


The I. C. C. has published in printed form its Regulations for the 
Transportation of Explosives and other Dangerous Articles as revised 
and approved by Division 3 on August 16, 1940. The new regulations 
became effective January 7, 1941, and cancel and supersede previous 
regulations. 

Division 3 of the Commission on November 26, 1940 entered an order 
amending the regulations with respect to the transportation of ex- 
plosives by water carriers. Its order of August 16, 1940 was vacated 
and set aside so far as relates to transportation of explosives by water, 
and revised regulations were issued, to be effective until April 8, 1941, 
— time the Secretary of Commerce will make his new regulations 
eiective. 

Public Law No. 809—76th Congress, approved October 9, 1940, 
transfers from the I. C. C. to the Secretary of Commerce, the duty of 
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prescribing regulations for the transportation of explosives by car. 
riers by water, and provides that the Act shall become effective six 
months after its approval, or on April 9, 1941. 





Application For General Fourth Section Relief Filed 


Application for relief from the long and short haul provision of 
Section 4 of the Interstate Commerce Act, for and on behalf of all car. 
riers members of the Association of American Railroads and The 
American Short Line Railroad Association, has been filed with the 
Interstate Commerce Commission. 

This application seeks authority to establish and maintain between 
any two points, by any available all-rail or rail-and-water route, the 
same rate or charge that is currently in effect by another all-rail or rail- 
and-water route, without observing the provisions of the Act above men- 
tioned as set forth in Section 4(1). The application relates to all rates, 
class or commodity, participated in by any of the railroads hereinbe- 
fore mentioned, including rates applicable between points in the United 
States on foreign commerce. Petitioners ask that they be afforded the 
opportunity to present testimony and oral argument in support of 
the application. 





Equipment Trust Certificates 


The I. C. C. has authorized the Bessemer & Lake Erie Railroad 
Company to assume obligation and liability, as guarantor, in respect of 
not exceeding $4,000,000 of 1% series equipment trust certificates. The 
proceeds will be used for the acquisition of equipment. 

* * 


Division 4 has also authorized the Louisville & Nashville Railroad 
Company to assume obligation and liability in respect of not exceeding 
$6,770,000 of equipment trust certificates. The proceeds will be used 
to acquire equipment, most of which will be coal cars. 

* * 7 

The Denver & Rio Grande Western has asked the I. C. C. for au- 

thority to issue $1,260,000 of equipment trust certificates. 





Chicago Great Western Railroad Company Reorganization 


As an intermediate step in effectuating in part the confirmed plan 
for the reorganization of the Chicago Great Western Railroad Company, 
Division 4 of the I. C. C. has approved the acquisition by the trustees 
of that Company of the properties of the Leavenworth Terminal Rail- 
way and Bridge Company and the Mason City & Fort Dodge Railroad 
Company. 
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Akron, Canton & Youngstown Railway Reorganization 


As a result of a modification of the appeal brought by the Railroad 
Credit Corporation in the United States Circuit Court of Appeals 
against the reorganization plan of the Akron, Canton & Youngstown 
Railway Company, and its affiliate, Northern Ohio Railway Company, 
the way has apparently finally been cleared for final certification of the 
plan by the United States District Court at Cleveland. The Railroad 
Credit Corporation has agreed to confine the issue on appeal to the ex- 
tent of participation allowable to the Nickel Plate on the latter’s claims 
in the reorganization. 





Chicago and Eastern Illinois Railway Reorganization 


Judge Barnes of the U. S. District Court for the Northern District 
of Illinois, at Chicago, on December 9th, approved transfer of the prop- 
erty of the Chicago and Eastern Illinois Railway to its successor com- 
pany, the Chieago and Eastern Illinois Railroad Company. He also 
approved the form of the first mortgage, the general mortgage, the col- 
lateral pledge agreement with the R. F. C., the salary agreement with 
the R. F. C., the deed for the properties, and the form of the new se- 
curities. 

The transfer of the properties was effective December 31st. 

Under the salary agreement with the R. F. C. that agency’s per- 


mission must be obtained to raise any employee’s wages or salary above 
$4,800 a year. Exception is made to permit increases in compensation 
when promotions are made to fill vacancies. Another exception provides 
immunity for wages established under existing or future labor agree- 
ments that might call for more than $4,800 per annum. 





Yosemite Valley Railway Company Reorganization 


Division 4 of the I. C. C. has approved a plan of reorganization of 
the Yosemite Valley Railway Company, pursuant to Section 77 of the 
Bankruptey Act. The effective date of the approved plan is April 1, 
1940. The equity of the present stockholders is found to be of no value. 
The capitalization of the reorganized company will consist of $1,159,000 
of new 4-percent income bonds, and not exceeding 25,000 shares of new 
common stock of the par value of $50 each, together with the unpaid 
portion of a rehabilitation loan. 





Capitalization and Fixed Charges of Reorganized Railroads 


The Bureau of Finance of the I. C. C. has made public a statement 
showing changes in the capitalization and fixed charges of 25 railroads 
under plans of reorganization approved by the Commission, or proposed 
by its examiners. Capitalization would be reduced from $3,734,272,286 
to $1,630,112,641, a reduction of $2,104,159,645. Annual fixed charges 


— be reduced from $130,117,650 to $39,217,041, a reduction of $90,- 
609. 
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Interurban Electric Railway Company Abandonment 

In Finance Docket No. 12791—Southern Pacific Company, et al, 
Abandonment, and Finance Docket No. 12792—Interurban Electric 
Railway Company Abandonment of Operation, Division 4 of the I. C. 0. 
has amended the certificate issued on October 29, 1940 so as to retain 
jurisdiction on the question of the Commission’s authority to impose 
conditions for the protection of employees in abandonment proceedings 
pending final determination of this question in the Pacifie Electric Rail- 
way Abandonment case now pending in the United States District Court 
for the District of Columbia. 





Missouri-Pacific Branch Line Abandonment 

Examiner Romero has recommended that Division 4 of the I. C. ¢. 
authorize the Missouri-Pacific Railroad Company to abandon a branch 
line of railroad extending from LeRoy to Madison in Coffey and Green- 
wood Counties, Kansas, a distance of approximately 29.5 miles. This 
abandonment was authorized by an order of Division 4 of November 20. 
1939 [236 I. C. C. 247], but the case was reopened and a further hearing 
held. 





Bridgton & Harrison Railroad Company Abandonment 


Examiner R. R. Molster has recommended that Division 4 authorize 
the abandonment of the entire line of railroad of the Bridgton & Harri- 


son Railroad Company in Cumberland and Oxford Counties, Maine. 





Dayton Union Railway Company Acquisition 

Division 4 of the I. C. C. has approved the acquisition by the Day- 
ton Union Railroad Company of certain properties of various railroad 
companies in the City of Dayton, Ohio, and the operation of the proper- 
ties of the Dayton Union Railway Company as thus extended by the 
Baltimore & Ohio Railroad Company, the New York Central Railroad 
Company and the Pennsylvania Railroad Company. The issuance of 
securities to execute the plan has also been approved. 





Wichita Falls & Southern Railroad Company Acquisition 


Division 4 of the I. C. C. has authorized the acquisition by the 
Wichita Falls & Southern Railroad Company of the properties of the 
Wichita Falls & Southern Railway Company and the Wichita Falls, 
Ranger & Fort Worth Railroad Company. 





Sierra Railroad Company Securities 


Division 4 of the I. C. C. has authorized the Sierra Railroad Com- 
pany to modify not exceeding $585,000, principal amount, of 40-year 
sinking-fund income bonds by reducing the maximum rate of interest 
from 5% to 3% per annum for the years 1940 to 1943 inclusive. 
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Fort Street Union Depot Company Bonds 


Division 4 of the I. C. C. has authorized the Fort Street Union 
Depot Company (Detroit) to issue not exceeding $1,329,000 of first 
mortgage 314% bonds, the proceeds to be used to retire maturing bonds 
and notes. 





R. F. C. Loans To Railroads 


As of November 30, 1940, the R. F. C. had loaned the railroads 
$783,201,022.06, and had received repayments amounting to $315,282,- 
440.18. 





Railway Operating Statistics 


The I. C. C. has released Statement No. 40200, being a comparative 
statement of railway operating statistics for individual steam railways 
having operating revenues over $5,000,000, and covering the years 1939, 
1938, 1937 and 1936. Copies of the statement may be obtained from 
the Superintendent of Documents, Government Printing Office, Wash- 
ington, D. C., at 75 cents each. 





Uniform System of Accounts 


Division I of the I. C. C. has issued an order postponing until 
January 1, 1942 the effective date of its order of July 13, 1937 pre- 
sribing operating-revenue Account 108144—‘‘Protective Service Reve- 
nue—Perishable Freight’’ for electric railways. The same action has 
been taken with respect to Account 117 for steam railroads. 





Steam Railway Accidents 


The Bureau of Statistics of the I. C. C. has issued a preliminary 
smmary of steam railway accidents for October, 1940. In that month 
no passenger was killed, but 237 passengers were injured in train and 
train service accidents. There were 46 employees killed and 1,619 
employees injured while on duty. 





Passenger Traffic Statistics 


The Bureau of Statistics of the I. C. C. has issued a statement 
showing passenger traffic statistics of Class I steam railways for nine 
months ended with September 1940, compared with a similar period in 
1939. The following is a summary of the statement: 


AGGREGATES 


% 
Passenger Revenue 1940 1939 Change 


In Coaches $154,542,266 $150,613,610 + 2.6 
In Parlor and Sleeping Cars $126,472,008 $135,022,798 — 6.3 
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Revenue Passengers Carried 










































Revenue Per Passenger-Mile 


* Less than 0.1%. 





Railroad Passenger Service 


Railroad passenger service in the United States and Canada is much 
faster today than it was a year ago, according to the annual train sched- 
ule survey just completed and made public by Railroad Magazine. 

This study shows that separate runs operating daily at an average 
speed of a mile-a-minute or more grew during the year from 997 to 
1,226—a jump of 23 per cent. The total mileage covered by these fast 
trains also increased from 54,956 to 63,447, or 1514 per cent. By includ- 
ing the records of trans-continental streamliners that operate only on 
certain days, the current figures total 1,294 runs and 73,165 miles as 
compared with 1,070 runs and 65,034 miles at the end of 1939. 

The extension of mile-a-minute railroading, it is pointed out, is 
primarily due to the general improvement of inter-city services rather 
than to a spectacular speed-up on any one system. 

Since the first of the year, the tabulation discloses, 11 runs were 
added to those listed at speeds of 70 miles and more per hour, bringing 
the total number to 96. These fast trains cover an aggregate distance of 
7,387 miles, all but 2,156 of which are booked daily. 

Railroad Magazine’s first survey of North American passenger train 
schedules was conducted in 1936, when there were 579 separate daily 
runs at an average speed of 60 miles and better per hour with a combined 
mileage of 29,301. In four years, then, the mile-a-minute performances 
of American and Canadian passenger trains have more than doubled. 


REET ree eee 151,596,608 151,133,510 + 03 

In Parlor and Sleeping Cars 14,381,044 15,158,650 — 5] 
Revenue Passengers Carried 1 Mile 

DD 9,246,738,340 8,367,219,499 +105 

In Parlor and Sleeping Cars 5,515,801,794 5,811,080,662 — 51 


OR ee $1.67 $1.80 — 72 

In Parlor and Sleeping Cars 2.29 2.32 —13 
Revenue Per Passenger Per Road 

NEE ELE CO $1.02 $1.00 + 20 

In Parlor and Sleeping Cars 8.79 8.91 — 13 
Miles Per Passenger Per Road 

ID aia cacti taieremetninin 61.0 55.4 +101 

In Parlor and Sleeping Cars e 
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Railway Operating Revenues 

Preliminary reports from 84 Class 1 railroads, representing 81.9 
per cent of total operating revenues, show that those railroads, in No- 
yember, 1940, had estimated operating revenues amounting to $305,236,- 
870 compared with $301,466,452 in the same month of 1939, and $323,- 
674,466 in the same month of 1930. Operating revenues of those roads 
in November, 1940, were 1.3 per cent above those for November, 1939, 
and 5.7 per cent below November, 1930. 

Freight revenues of the 84 Class I railroads in November, 1940, 
amounted to $254,954,834 compared with $252,608,125 in November, 
1939, and $252,640,563 in November, 1930. Freight revenues in Novem- 
ber, 1940, were 0.9 per cent above the same month of 1939, and 0.9 per 
cent above the same month in 1930. 

Passenger revenues in November, 1940, according to these prelimi- 
nary reports from 84 Class I railroads, totaled $26,300,039 compared 
with $24,931,063 in November, 1939, and $41,308,884 in November, 1930. 
For the month of November, 1940, they were 5.5 per cent above the 
same month in 1939, and 36.3 per cent below the same month in 1930. 





Railway Employment 
Class I steam railways, excluding switching and terminal compa- 
nies, at the middle of the month of November 1940 had 1,043,733 em- 
ployees, an increase of 0.48 per cent as compared with the middle of 
November 1939. Railroad employment at the middle of November 1940 
was 58.4 per cent of the 1923-1925 average. 





Highway - Grade Crossing Elimination 
There were 414 railroad-highway grade-crossings eliminated, 1,201 
crossings protected, and 87 obsolete structures reconstructed in the fis- 
cal year ended June 30, 1940, according to report issued recently by 
the Public Roads Commissioner MacDonald. 





Revenue Freight Loadings 
Loading of revenue freight on the railroads of the United States in 
1940 totaled 36,353,609 cars. This was an increase of 2,442,111 cars or 
1.2 per cent above 1939, and an increase of 5,896,531 cars or 19.4 per 
cent above 1938. 


Total loadings by commodities in 1940 compared with 1939 follow: 


Percent Percent 
1940 1939 Inerease Decrease 

Grain and Grain Products 1,834,154 1,940,064 

Live Stock 685,498 694,246 1.3 
Coal 6,804,069 6,082,520 11.9 

Coke 548,728 413,686 32.6 

Forest Products 1,800,201 1,584,336 13.6 

Ore 2,145,375 1,615,036 32.8 





Merchandise, L. C. L. 7,679,410 7,830,935 
Miscellaneous 14,856,174 13,750,675 8.0 
TOTAL 36,353,609 33,911,498 7.2 
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Loading of revenue freight for the week ended December 28, totaled 
545,307 cars, which was a decrease of 2,757 cars or five-tenths of one per 
cent below the corresponding week in 1939 but an increase of 45,852 cars 
or 9.2 per cent above the same week in 1938. 

Loading of revenue freight for the week of December 28, was a de. 
crease of 152,448 cars or 21.8 per cent below the preceding week. 

Coal loading amounted to 113,618 cars, a decrease of 34,962 cars 
below the preceding week, and a decrease of 14.742 cars below the cor. 
responding week in 1939. 





New Freight Cars and Locomotives 


Class I railroads put 59,473 new freight cars in service in the first 
eleven months of 1940, the Association of American Railroads recently 
announced. In the same period last year, 20,085 new freight cars were 
put in service. 

Of the total number of new freight cars installed in the first eleven 
months of this year, there were 29,650 box, 27,028 coal, 1,055 flat, 646 
refrigerator, 388 stock and 706 miscellaneous cars. 

The railroads also put in service in the first eleven months this year 
367 new locomotives, of which 104 were steam and 263 were electric and 
Diesel. Installed in the first eleven months last year were 310 new loco- 
motives of which 94 were steam and 216 were electric and Diesel. 

New freight cars on order on December 1, 1940, amounted to 30,684, 
compared with 27,459 on November 1, 1940, and 36,198 on December 1, 
1939. New cars on order on December 1, this year included 15,649 box, 
13,983 coal, 50 stock, 487 flat and 500 refrigerator cars. 

Class I railroads on December 1, 1940, had 182 new locomotives 
on order, of which 116 were steam and 66 were electric and Diesel. On 
November 1, 1940, there were 196 new locomotives on order, of which 
131 were steam and 65 were electric and Diesel. New locomotives on 
order on December 1, 1939, totaled 115, which included 44 steam and 
71 electric and Diesel. 

Freight cars and locomotives leased or otherwise acquired are not 
included in the above figures. 





Railroad Performance in 1940 


J. J. Pelley, President of the Association of American Railroads has 
issued a statement summarizing the performance of the railroads in 1940 
as follows: 


‘‘Railroads of the United States enter 1941 with a plant that 1s 
geared to meet any transportation demands that may be made of them. 
Not only is car and motive power supply adequate on the basis of traffic 
now anticipated, but the railroads are being operated at new high 
efficiency levels. At the same time, new equipment is being added as 
traffic demands or the replacement of obsolete equipment may require. 
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‘In the current year the railroads installed in service 65,000 new 
freight cars and 400 locomotives and have 30,000 freight cars and 180 
locomotives under construction. Since June 1, 1939, the number of 
freight cars in need of repairs has been cut in half. As a result, the 
number of freight cars in need of repair is now less than it has been at 
any time back to 1920. 

‘‘Based on conservative estimates, which take into consideration 
new freight cars actually put in service or under construction as well as 
those undergoing heavy repairs, the railroads will have at least 160,000 
more freight cars available this coming fall than they had two years ago. 
Car-buying, however, is a continuing program and unquestionably there 
will be a still further increase in such cars by next October. On the 
basis of utilization obtained from freight equipment in the past, those 
160,000 cars will handle 100,000 carloads per week, or 5,200,000 carloads 
per year, which is equivalent to one-seventh of the total number of car- 
loadings handled in 1940. 

‘From the standpoint of operating efficiency, railroad performance 
was never better than in 1940. American railroads today not only are 
transporting more freight per train than ever before on record, but they 
are doing it at an average speed of approximately 62 per cent higher 
than twenty years ago and with an efficiency in fuel never before sur- 
passed. This is due not only to improved methods of operation but to 
improvements in locomotive construction which enable them to develop 
more power with less fuel and haul more freight cars having a larger 
capacity.’’ 





Carrier Seeks to Compel Restoration of Operation By Another Carrier 


The Trustees of the Akron, Canton & Youngstown Railway Com- 
pany and the Northern Ohio Railway have filed suit in the District 
Court of the United States for the Northern District of Ohio, Eastern 
Division, to compel The Akron & Barberton Belt Railroad Company 
to restore operation of its Fairlawn Extension from a point near Copley 
Road to Fairlawn, a distance of approximately 1.7 miles. 

Operation of this extension was abandoned without authority from 
the I. C. C. The Commission later dismissed the application for auth- 
ority to abandon because it lacked jurisdiction, the abandonment having 
taken place prior to the filing of the application. The suit is based 


upon the provision of paragraph 20 of Section 1 of the Interstate Com- 
merce Act. 





Southeastern Presidents’ Conference Chairman 


Fitzgerald Hall, President of the N. C. & St. L. Railway, has been 
elected Chairman of the Southeastern Presidents’ Conference. He 
sueceeds E. E. Norris, President of the Southern Railway, who has 
been Chairman for the past three years. 
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Hudson & Manhattan Appeals Passenger Fare Case 


The Hudson & Manhattan Railroad Company has appealed to the 
Supreme Court of the United States to set aside an order of the I. C. ¢. 
refusing to allow an increase from 6 to 10 cents in the passenger fare be- 
tween Hudson Terminal, New York City, and stations in Jersey City 
and Hoboken, New Jersey. The carrier says that the Commission ad. 
mitted the Railroad is economically and efficiently operated but needs 
approximately $1,000,000 additional annual revenue to meet increased 
operating expenses. The Commission permitted an increase to eight 
cents. 





Railroad Anti-Trust Suit 


The Answer of the Board of Directors, officers and members of the 
Association of American Railroads in the Anti-Trust Suit brought by 
the Department of Justice was filed in the United States District Court 
for the District of Columbia on December 23, by Judge R. V. Fletcher, 
Vice President and General Counsel of the Association of American 
Railroads. 





Interchange Rules 


The Interchange Rules of the Mechanical Division, Association of 
American Railroads, as revised for 1940, effective January 1, 1941, have 
been approved by the A. A. R. and have been distributed. Orders will 
be filled at the following rates: 


Fifty copies for $13.75— 
Less than fifty copies, 30 cents each. 


The prices charged for these rules include the cost of supplements 
that may be issued during the year. Copies may be ordered from V. R. 
Hawthorne, Secretary, Mechanical Division, Association of American 
Railroads, 59 East Van Buren Street, Chicago, Illinois. 





Average Demurrage Agreements For Defense Housing Projects 


The Association of American Railroads, by Circular T-114, dated 
December 5, 1940, has distributed to all roads parties to the Association 
Demurrage Tariff (Agent B. T. Jones’ No. 4-Series) pertinent data 
with respect to the Average Demurrage Agreement for Defense Housing 
Projects, Treasury Department, U. S. Government. This circular deals 
with an average agreement to be made applicable at stations to be 
named in connection with material to be used for the account of the 
Federal Works Agency, also copy of the general average demurrage 
agreement executed in line therewith. 


T 
prover 


FI 
Gulf, ! 
Nashvi 
Chicag 
Chicag 


Chicag 
Or 





JANUARY, 1941 





Land Grant Releases Approved 


The following is a complete summary of land grant releases ap- 
proved by the Secretary of the Interior to date: 


DATE 
FILED BY LAND GRANT ROADS APPROVED 


Gulf, Mobile & Ohio Mobile & Ohio November 15 
Nashville, Chattanooga & St. Louis Tennessee & Coosa November 22 
Chicago, Burlington & Quincy Burlington & Mo. River R. R. 

(also in Neb.) November 25 
Chicago & North Western o— St. Paul & Fond du 


ac 
Marquette & State Line November 25 
Cedar Rapids & Mo. River 
Chicago, St. Paul, Minneapolis & 
Omaha Sioux City & St. Paul November 25 
St. Paul & Sioux City 
West Wisconsin 
Chicago & Northern Pacific 
Air Line 
Dubuque & Sioux City R. R. November 27 
(Illinois Central) 
Seaboard Air Line Florida Central & Peninsular November 27 
Pensacola & Georgia (Part) 
Southern Railway Co. Salem, Rome & Dalton November 27 
Illinois Central R. R. Illinois Central November 28 
Alabama Great Southern R. R. Alabama & Chattanooga November 28 
(Southern Ry.) 
Louisville & Nashville Pensacola & Atlantic R. R. November 28 
Alabama & Florida R. R. (also 
Alabama) 
South & North Alabama 
Alabama & Vicksburg Ry. Vicksburg & Meridian November 28 
Yazoo & Mississippi Valley 
Gulf & Ship Island Ry. Gulf & Ship Island Ry. November 28 
_ (Illinois Central System) : 
Vicksburg, Shreveport & Pac. Ry. Vicksburg, Shreveport & Texas November 28 
_ (Yazoo & Mississippi Valley) : 
Missouri-Kansas-T exas Union Pacific (Sou. branch) November 28 
Pere Marquette Ry. Flint & Pere Marquette November 28 
Chicago, Rock Island & Pacific Ry. Mississippi & Missouri R. R. November 29 
St. Joseph & Grand Island Ry. St. Joseph & Denver City November 29 
(Union Pacific System) 
Choctaw Oklahoma & Gulf R. R. Memphis & Little Rock R. R. November 29 
(CRI&PRR) 


Caen, Milwaukee, St. Paul & McGregor Western Ry. November 29 
acific . 


Southern Minnesota R. R. 

Hastings & Dakota R. R. 

Tete Des Morts (branch of 
Dubuque & Pacific) 


—— Ontonagon & Brule River R. R. 
Missouri Pacific 
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Land Grant Rates Ruling 


The Assistant Comptroller of the United States, in response to an 
inquiry by the Secretary of War, has ruled that land grant deductions 
will continue to apply on transportation of property of the United States 
under the jurisdiction of the War Department, when shipped for the 
following activities: 


1. Reserve Officers’ Training Corps, and other military training in 
schools and colleges. 

2. Citizens’ Military Training Camps. 

3. National Guard before being called or ordered into service of the 
United States. 

4. Property of the Selective Service System turned over to the 
War Department for shipment. 


Land grant deductions will not apply on transportation for the 
following activities: 


Activities chargeable to Cemeterial Expenses. 
Surveys and mapping in strategic areas. 
Rivers and harbors development, ete. 
Hydroelectric power development, ete. 

Flood Control. 

Civilian Conservation Corps. 





Competitive Transportation Research Director 


L. W. Horning has resigned as Regional Director, Division of Com- 
petitive Transportation Research, Association of American Railroads, 
to become Assistant to Vice President, Personnel, New York Central 
System. J. C. Greenway, Attorney for the Railway Express Agency, 


has been appointed to sueceed Mr. Horning. The changes took effect 
January 1, 1941. 





Railroad Joint Credit Arrangements 


Vice President Bunnell of the Association of American Railroads 
announced recently that joint credit arrangements between railroads 
have now been established at 912 points throughout the United States 
in order to insure shippers located at common points served by two or 
more railroads uniform treatment with respect to extension of credit. 





1. C. C. Economist Discusses Railroads 


Doctor W. H. S. Stevens, Assistant Director, Bureau of Statistics, 
of the I. C. C., diseussed railroads before a group of Washington 
bankers at the Raleigh Hotel, Washington, D. C., on December 3, 1940, 
at which time he painted a dark picture of the outlook for railroad 
securities. Pointing out that railroad stocks and bonds declined by 
several billion dollars between 1929 and 1939, and that present prices of 
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these securities were somewhere near half the final value placed by the 
1 C. C. upon the railroads, he said that if other types of carriers con- 
tinue to gain traffic at the expense of the railroads, then the future of 
these securities is likely to become more serious, unless there is a sharp 
increase in freight loading as a result of the present armament with 
possible war-time expansion in traffic. He pointed to large-scale railroad 
consolidation and cost reduction which can be effected through capital 
reorganization as offering a solution. 





Railroad Equipment Manufacturing Corporations 


The Federal Trade Commission on December 17th made public a 
report on ‘‘Railroad Equipment Manufacturing Corporations.’’ This 
report combines the financial reports of eleven of the more important 
concerns in this industry from the standpoint of investment and value 
of goods sold. The report of the Census Bureau for 1937, the Commis- 
sion pointed out, shows that the combined ‘‘value of products’’ for the 
“Railroad Equipment’’ industry on an establishment basis amounted to 
approximately $414,090,950. The total net sales for 1939 by the eleven 
corporations, according to the Commission, amounted to $160,711,439 or 
38.8 per cent of the total value of products as reported by the Census 
Bureau. The combined net income, before deduction of interest on 
long-term borrowings and income taxes, on the average total capital of 
$439,131,334 employed by the corporations was $9,987,307, or a rate of 
return of 2.3 per cent. This average rate of return, the Commission 
pointed out, represented individual rates for the corporations ranging 
from a loss of 3.1 per cent to a profit of 7.1 per cent. Five of the 
eleven corporations had rates of return higher than the average, and 
these rates ranged from 2.4 per cent to 7.1 per cent. Three of the re- 
maining corporations had rates of return ranging from a profit of 0.3 
per cent to 1.1 per cent higher. The other three corporations had a loss. 





Administration of Mexican Railroads To Be Changed 


Both Houses of the Mexican Legislature have unanimously passed * 
a bill suppressing the workers’ administration of the Mexican National 
Railways in favor of a seven-member Board of Directors. Four members 
of the new Board, representing the Communications, Treasury, Eco- 
nomics and Labor ministries, would be appointed by the President, and 
tailway labor unions would name the other three members. The new 
Board would take over administration of the railroads on J anuary 1, 
1941. The bill passed both Houses without labor opposition. It was 
introduced because of the alleged failure of the workers’ administration 
to maintain efficient service, improve morale, discipline and efficiency 
among railroad workers, and restore operations to a profitable basis. 
Former President Cardenas inaugurated the workers’ administration 
of the railroads in May, 1938, for the express purpose of giving the 


_ an opportunity to show their ability to operate their own in- 
ustry, 
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Extension of Gas Pipe Lines Opposed 


On December 12, a memorandum was filed with the National Advis. 
ory Commission to the Council of National Defense requesting that 
Commission to oppose, in the interest of national defense, the further 
construction of natural gas pipe lines. Among those signing the memo. 
randum were the Association of American Railroads, The American 
Short Line Railroad Association, the Brotherhood of Railroad Trainmen, 
National Coal Association, the United Mine Workers of America and 
various organizations representing by-product coke producers, fuel 
merchants, and others interested in the production and distribution of 
fuel. 
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Railroad Retirement Act and Related Activities 


Railroad Retirement Act Regulations 


The Railroad Retirement Board has amended its regulations under 
the Railroad Retirement Act of 1937 so as to authorize the Director of 
Wage and Service Records to agree with certain employers for a test of 
nual reporting rather than quarterly reporting. The amended regu- 
lations were published in the Federal Register of December 7, 1940. 





Railroad Retirement Benefits Account of World-War Service 


Representative James E. Van Zandt, of Pennsylvania, inserted in 
the Congressional Record of December 12, 1940 an analysis, prepared 
by the Railroad Retirement Board, giving the details of the recent 
amendment to the Railroad Retirement Act with respect to crediting 
World War service in the computation of annuities. Congressman Van 
Jandt said that approximately 25,000 employees of the railroads of the 
United States who are World War veterans will benefit as the result 
of this amendment. 





Railroad Retirement Benefits 


The Railroad Retirement Board announced recently that retirement 
benefits certified in October totaled $10,120,935, bringing to $348,275,302, 
the total amount certified since the beginning of operation. 

Unemployment insurance claims received in October totaled 97,982, 
an average of 19,596 claims per week, which is a decline of 3,125 from 
the level of the preceding month. Benefits totaling $1,052,000, ac- 
cording to the Board, were certified on 70,950 of those claims, the average 
payment per certification being $14.83. 





Railroad Retirement Payments Held To Be Confidential 


The Railroad Retirement Board has reiterated its stand that in- 
formation regarding payments made under the Railroad Retirement Act 
is confidential. A request from an internal revenue agent, the Board 
wid, for information about such payments made to the estate of a de- 
teased annuitant was recently declined by the Board’s general counsel. 
In another case involving the disclosure of information gathered under 
the Railroad Retirement Act, the general counsel held that employers are 
entitled to the same protection as applicants for annuities and he refused 
‘0 release information which had been furnished by an employer and 
which would have been used against that employer. 
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Railroad Retirement Board Personnel Changes 


Appointment of William A. Murphy as Director of Employment 
and Claims was announced recently by the Railroad Retirement Board. 
He has been serving as acting director. The Board also announced the 
appointment of Ray R. McCurry as director of the New York region. 
He, too, has been serving as acting director. 

Harry K. Sorensen, former director of retirement claims, has been 
appointed to the newly-created position of supervisor of Western reg. 
ions. Mr. Sorensen will be succeeded in his former job as director of 
retirement claims by Marcus E. Lynch, who has been chief adjudicator 
of retirement claims. John W. Callender has been named as the new 
chief adjudicator. 

Mr. Murphy, before becoming connected with the Board, was di- 
rector of the unemployment compensation division of the Kansas Com. 
mission of Labor and Industry. Mr. McCurry for 17 years had railroad 
experience as timekeeper, statistical accountant, traveling auditor, and 
division accountant. He also at one time was examiner for the Inter. 
state Commerce Commission, auditor for the Bureau of Public Roads, 
and accountant for the Social Security Board. 





Railroad Unemployment Insurance Act Regulations 


The Railroad Retirement Board has amended the Railroad Unem- 
ployment Insurance Act Regulations with respect to compensation and 
remuneration, and with respect to registration for benefits claims. The 
amendments are designed to make the Regulations conform to the Law 
recently enacted by Congress amending the Railroad Unemployment 
Insurance Act. The Regulations were published in the Federal Register 
of December 6, 1940. 

The regulations have also been amended with respect to employers’ 
contributions and contribution reports. Pursuant to the amended regu- 
lations, the Board is making agreements with certain employers to test 
annual reporting rather than quarterly reporting. The amended regv- 
lations with respect to this subject were published in the Federal Register 
of December 7, 1940. 


Furloughed Employees Held Entitled To Vote In Labor Elections 


The National Mediation Board, on December 6, reaffirmed its 
previous findings to the effect that furloughed employees are entitled 
to vote in a Lehigh Valley Railroad representation election. The Board 
ruled that the election should be resumed at the point where it was sus- 
pended on November 18, and that votes already cast are to be allowed. 








National Railroad Adjustment Board Cases 


The First Division of the National Railroad Adjustment Board had 
4,985 cases awaiting decision on December 21, 1940. The Board had 
heard 485 of these cases, of which 170 are deadlocked. 
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National Railroad Adjustment Board Referee Ruling 


Referee Edward F. Carter, of the First Division of the National 
Railroad Adjustment Board, on November 25, 1940, in Award 5221, held 
that the agreement governing wages and working conditions of men in 
the service of the employing carrier controls where an employee of a 
given carrier, while working on the rails of another carrier under a joint 
trackage arrangement, becomes involved and disciplinary action is taken 

inst it. This ruling runs counter to procedural practices more or less 
generally followed. The Referee ruled, in effect, that the agreement of 
the employing carrier follows the employee wherever he may go on the 
rails of another carrier, irrespective of any differences that may exist 
between the operating rules of the two or more carriers involved. 

According to the ruling of the Referee, rules of the controlling 
agreement relating to investigation, administration of discipline, etc., 
must be satisfied before discipline may be applied and maintained, if such 
discipline be such as either to sever the employee relationship, or re- 
strict seniority of working rights otherwise accruing to the employee 
under the terms of the controlling agreement. 

Award 5221 relates to the case of a flagman who was an employee 
of the Baltimore & Ohio, but at the time of the alleged violation of 
rules, was assisting in the operation of a Baltimore & Ohio train over 
the tracks of the Western Maryland. The investigation was held before 
an official of the Western Maryland, and on the record of that investiga- 
tion the Baltimore & Ohio dismissed the flagman for violation of the 
rules of its road. The Referee held that the investigation should have 
been had by officials of the Baltimore & Ohio. 





Wage and Hour Administration 


Administrator Fleming of the Wage and Hour Division, Depart. 
ment of Labor, announced on January 2, the entry of an order carrying 
into effect the recommendations of Railroad Carrier Industry Committee 
No. 9. Under the Administrator’s order, which becomes effective March 
1, 1941, Class I carriers and all switching and terminal carriers are 
required to pay their employees a minimum wage of 36-cents per hour. 
Class II and Class III carriers will be required to pay their employees 
minimum wage of 33-cents per hour. : 
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Motor Transportation 


By J. Nrntan Beat, Editor 


Full Report Issued in Transport Company Merger 


The Commission has released its formal report in this case, outlining 
reasons for its denial of the various applications (see November JOURNAL, 
page 147). The objections covered practically every feature of the pro- 
posed arrangement. 

The use of a holding company was disapproved and the purchase 
price and organizers’ commissions were considered too high. The report 
said that the capital structure was more than twice the net tangible 
worth of the companies involved and that there was no basis in the motor 
carrier industry at this time on which prospective earnings might be 
considered. 

The acquisition of non-motor carrier firms and dual operating rights 
was ruled out because of the opportunity for discrimination. The pro- 
posed employment agreements were also the subject of objection. 

Commissioner Eastman wrote a separate opinion in which he out- 
lined how, in his opinion, a merger of this size could be effectuated. 





Twenty Vehicle Rule To Be Considered By U. S. Supreme Court 


The Commission has appealed from a decision of the U. S. District 
Court at Denver, Colo., holding that transfers of motor carrier operating 
rights do not require the approval of the I. C. C. if less than 20 vehicles 
are involved. (United States v. Resler, U. S. S. Ct. Docket No. 616). 

The case arose on information charging that defendant unlawfully 
engaged in interstate operations without a certificate of public con- 
venience and necessity issued by the I. C. C., in violation of Sec. 206(a) 
of the Motor Carrier Act. 

The defense was that the provisions of Sec. 213(a) exempting 
transactions involving less than 20 vehicles constituted a complete ex- 
emption from any I. C. C. approval and that since the operating right 


acquired by the transfer had previously been approved no violation 
occurred. 


The Commission contended that the exemption in Sec. 213(a) did 
not limit See. 212(b) and regulations issued thereunder, since the latter 
section was specifically designed to cover transactions not within the 
seope of See. 213, and that under the Commission’s regulations it was 


7 that certain findings be made with respect to the transferee’s 
ness, 
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Proportional Rates 


Applying its court-tested ruling in the Chicago Heights case (310 
U. S. 344) on a nation-wide scale, the Interstate Commerce Commission 
has found unlawful and ordered canceled all rail and truck proportional 
rates which are lower than prevailing local rates, and which apply on 
less-than-carload traffic that is part of a larger through shipment from 
or to a third point. 

Proportional rates falling within this category must be canceled on 
or before February 28, 1941, but a proviso in the order permits any 
interested party to request a hearing on the lawfulness of any rate or 
rates affected by the order. 

The order was issued in connection with the Commission’s investi. 
gation of all proportional rates of common carriers and minimum charges 
of contract carriers (Docket No. 28496, ete.) 





Jurisdiction Over Hours of Service of Motor Carrier Employees 
Ex Parte MC-2 and MC-3 


The American Trucking Associations, Inc., on behalf of the motor 
carrier industry, has filed exceptions to the examiner’s proposed report 
in the above dockets, released December 6, 1940 (December Journat, 
page 210). 

The exceptions were based principally on the grounds that the ex- 
aminer erred in denying jurisdiction over mechanics and dispatchers 
after he had found they had duties affecting safety; that the examiner 
confused the distinction between statutory jurisdiction and administra- 
tive regulations; that the ‘‘power’’ of the Commission came into exis- 
tence on the mere finding that certain employees affected safety, and 
that such power was not conditioned upon the present need for admin- 
istrative regulations; that evidence concerning the need for regulations 
was specifically reserved for a subsequent hearing by the Commission’s 
own notice. 





Pick Up and Delivery For Forwarders Held Common Carriage 


In a split decision, the Commission affirmed the Motor Carrier 
Division’s earlier ruling that pick-up and delivery service performed 
within a municipal zone for a forwarding company is common carriage 
subject to regulation under the Motor Carrier Act. 

Six members voted to uphold the Division’s order granting a certifi- 
eate to Charles Bleich, Philadelphia, in No. MC-78092 (14 MCC 662) 
while one, Commissioner Splawn, dissented; three, Commissioners Lee, 
Porter and Patterson, dissented in part. and a fifth, Commissioner 
Alldredge, concurred in part. 

The operation in question involved pick-up and delivery service by 
Charles Bleich under contract with New York-Philadelphia Dispatch, 
owned by Julius Bleich, brother of Charles. The service was entirely 
within the commercial areas of Philadelphia and New York and the 
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shipments were consolidated by Dispatch for transportation by railroad 
petween the two cities. 

The majority held that the applicant picks up and delivers for the 
ame ‘multiple of shippers’’ that the forwarding company has direct 
dealings with, is engaged in a service for the general public and “‘essen- 
tially performs a small link in the through common carriage of the com- 
modities that the forwarding company undertakes to have transported 
from econsignor to consignee. ’’ 

“The mere fact that the transportation for the forwarding company 
is performed under a contract,’’ it added, ‘‘does not in and of itself 
nake such transportation contract-carrier service. 

“In truth, the contract under which applicant transports for the 
Dispatch relates exclusively to the rates of compensation applicable to 
the pick-up and delivery service to be performed. We are of the opin- 
ion that the transportation performed by applicant for the Dispatch, a 
forwarding company, is and has been, essentially a common carrier 
service and as his vehicles are operated for the transportation of inter- 
state or foreign commerce for compensation, applicant has the status of a 
common carrier by motor vehicle subject to our regulation under part 
Il of the Interstate Commerce Act, as amended.”’ 

Commissioner Lee, however, with Commissioners Porter and Patter- 
son concurring, contended a contract carrier ‘‘permit is the proper form 
of authority for the service performed by applicant’’ and added his 
pick-up and delivery service within the two commercial zones ‘‘is ex- 
empt from permit or certificate requirements of the Interstate Commerce 
Act under Section 203(b) (8).’’ 





West Virginia Two-Deck Auto Carrier Law Upheld 


Constitutionality of West Virginia’s law barring double-decker auto- 

mobile transports from the state’s highways was upheld in a State 
Supreme Court opinion handed down by Judge J. N. Kenna in a case 
which had been instituted by five trucking firms and the West Virginia 
me ET Dealers Association. (Darnall Trucking Co., et al v. Simp- 
son, et al. 
_ The plaintiffs, who had made unsuccessful efforts to obtain an in- 
junction restraining the law’s enforcement, contended the statute vio- 
lated the constitutional limitation against seizure of property without 
due process; that it is improper use of the state’s police powers; that 
certain exemptions in the act are discriminatory, and that it was in con- 
flict with the Federal Motor Carrier Act. 

Citing a U. S. Supreme Court decision upholding a similar Pennsyl- 
vanla law (Maurer v. Hamilton, 309 U. S. 598), Judge Kenna said that 
in his opinion the act did not violate the constitution; that it did not 
conflict with the federal act and that exemptions for road machinery and 
other special types of equipment were not discriminatory. 

_ “The allegations concerning the financial damage and hardship in- 
flicted upon the complainants,’’ he said, ‘‘we believe are to be considered 
in the light of the fact that the use of public highways for profit is a 
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privilege and not a right, and at the inception of their business ventures 
plaintiffs were charged with the knowledge that the course of conduct 
they pursued was and is subject to the state’s paramount right to reason. 
ably regulate their conduct as well as the use of the public roads.”’ 
Efforts to upset the West Virginia statute also have been unsue. 
cessfully made in the federal courts. A suit brought by Philadelphia. 
Detroit Lines, Inec., seeking an injunction to restrain enforcement of the 
law, was dismissed September 27 by a three-judge federal court. Con. 
stitutionality of the statute also was attacked in that action. 





New Illinois Truck Act Is Upheld 


Judge Victor Hemphill of the Sangamon County Circuit Court 
recently rendered a decision holding the new motor carrier regulatory 
law constitutional as a whole, but ruled out as individual a provision 
requiring the state to issue a certificate of convenience and necessity to 
any applicant able to submit 25 affidavits from shippers attesting to 
their desire for his service. The decision is an important one for 
operators in Illinois. 





Federal Court to Reconsider Kentucky Size and Weight Case 


In the November issue of this JourNaL (p. 149) it was reported 
that a three-judge court had sustained the constitutionality of the Ken- 


tucky law limiting the gross weight of motor trucks to 18,000 pounds. 
The court’s opinion, which was oral, has apparently now been with- 
drawn and the parties requested to file new briefs. 





Texas Size and Weight Law 


The 7,000-Ib. pay load limit on motor trucks operated in Texas (the 
lowest limit in the United States) will be under fire again at the coming 
session of the State Legislature when an organization of citrus growers, 
attorneys and others will sponsor a bill to raise the limit to a scientific 
maximum gross weight of 56,000 pounds. Deducting the weight of the 
truck, a payload of more than 40,000 pounds would be permissible under 
the proposed legislation. 





Highway Users’ Taxes Set All-Time Record 


Federal, state and local government taxes accruing from motor 
vehicle ownership and use increased by $140,000,000 in 1940 to reach an 
all-time record-high total of approximately $1,850,000,000, according to 
a year-end statement by Baird H. Markham, director of the America 
Petroleum Industries Committee. He added the 1941 automotive tax bill 
may be expected to reach the $2,000,000,000 mark. 
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November Truck Loadings 


Comparable tonnage reports compiled by the American Trucking 
Ass, Inc., show that truck loadings for November, 1940, were 15.2% 
shove the November, 1939, figure. 





Tariffs of Forwarding Companies 


In No. MC-2200—Acme Fast Freight, Inc., et al., and Ex Parte 
\MC-31—Tarif's of Forwarding Companies, the I. C. C. has extended the 
dfective date of its orders from December 11, 1940 to February 28, 1941. 
In so doing the Commission, in a notice to the parties and the public, 
said : 

‘Extension of the effective dates of these orders, which were origin- 
aly October 10, 1939, in No. MC-2200 and June 10, 1940, in Ex Parte 
No. MC-31, has permitted joint rates between forwarding companies and 
notor carriers to be maintained which were found to be unlawful by the 
(Commission, a finding which was affirmed by the Supreme Court. Be- 
cause of the apparently serious effect which discontinuance of these joint 
rates would have upon the forwarders, the motor carriers participants 
with them in the joint rates involved, and those who utilize the service 
thus afforded, it was thought that such an extension was justified in 
order to give all concerned adequate opportunity to adjust their affairs 
to new conditions which will comply with the law, and also, and more 
particularly, because legislation for relief appeared to be imminent in 
Congress. The Commission was so advised by the Chairman of the House 
Committee on Interstate and Foreign Commerce. Such legislation was 
passed by the House of Representatives early in October and in the 
Senate was referred to the Committee on Interstate Commerce. The Com- 
mission extended the effective date of the orders until December 11 in 
anticipation of action by the Committee on Interstate Commerce on that 
legislation. No action has been reported, but it appears that conditions 
have been such as to make deliberations difficult. The Commission is 
now further extending the date until February 28, 1941, thus affording 
opportunity for action by the new Congress. Those concerned in this 
matter should not rely upon any extension of the effective date of these 
orders beyond February 28.”’ 





Seaboard-Middle West Supertransportation System 


Representative Butler B. Hare, of South Carolina, inserted in the 
Congressional Record of December 5, 1940, copy of a statement filed with 
resident Roosevelt a few weeks ago urging a supertransportation system 
from Charleston, South Carolina to Cincinnati, Ohio. The proposal calls 
for the completion of construction of a double-track railroad and a 
superhighway through the Blue Ridge Mountains from Wallhalla, South 
Carolina to Maryville, Tennessee, as a National Defense project. From 
Wallhalla to Charleston, South Carolina, the proposed route would 
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parallel the Savannah River for about 150 miles and pass near Claris 
Hill, where Army engineers have recommended the construction of a dam 
for flood control and power purposes. 





New York-Pennsylvania Highway 


A legislative committee surveying New York State’s highway prob- 
lems, at Buffalo, on December 6, considered a plea for an up-to-date 
highway between the coal fields of Pennsylvania and Western New York 
industries. The modern highway was urged as a National Defens 
measure. 





Highway Traffic Advisory Committee Named 


The War Department on December 9, named a six-man Highway 
Traffic Advisory Committee composed of civilian experts to advise o 
military traffic movements. Public Roads Commissioner Thomas H. 
MacDonald was selected as Chairman of the group and L. S. Harris 
Executive Director of the American Association of Motor Vehicle Ad. 
ministrators, was named Secretary. The Department said that the Com. 
mittee will serve in a liaison capacity to advise on the best means of 
expediting movement of troops and supplies on public roads, and meth- 
ods of coordinating these activities to reduce interference with civilian 
traffic. 





Water Transportation 


By R. Granvitte Curry, Editor 
Director and Assistant Director of Water Carrier Bureau Appointed 


On December 19th the Interstate Commerce Commission announced 
the appointment of George E. Talmage, Jr., of New York City, as Direc- 
tor of the Bureau of Water Carriers. Ernst Holzborn, of New Orleans, 
louisiana, was appointed at the same time as Assistant Director of the 
Bureau. 

Mr. Talmage was born in Schenectady, N. Y., in 1899 and is a 
graduate of Rutgers University. He has had about 20 years’ experience 
in marine transportation, serving in the operating as well as the traffic 
department. In 1936 he was acting chairman of the Intercoastal Steam- 
tip Freight Association, and has served on various committees of that 
Association and its predecessor, the United States Intercoastal Con- 
ference. 

Mr. Holzborn, a native of Mobile, Ala., was born in 1895 and was 
graduated from the Mobile Military Institute. He has been engaged in 
various branches of water transportation for nearly 30 years at Mobile 
and New Orleans. He was one of the organizers of the Gulf Inter- 
coastal Conference and was actively connected with it from 1927 to 
1939. From 1928 to 1932 he was chairman of the Mobile Steamship 
Association. From 1932 to 1940 he served as Gulf manager for a 
number of important steamship companies. 

The Commission has assigned quarters to the Bureau of Water Car- 
riers on the fifth floor of the I. C. C. building. For the time being the 
Bureau will operate with a skeleton organization. Except for the 
Director and Assistant Director there has been no announcement as to 
the number of names of the employees to be included in this Bureau. 
Transfer of employees and records from the Maritime Commission to the 
Interstate Commerce Commission has been deferred in view of the post- 
ponement of the effective date of Section 321(a) of the Transportation 
Act of 1940, to February 1, 1941. 





Tariff Circulars for Water Carriers 


The I. C. C. Bureau of Traffic has released two circulars prescribing 
regulations for the filing of tariffs and schedules by common and contract 
‘arriers by water. Tariff Circular No. 21, effective March 1, contains the 
regulations for construction, filing and posting of freight schedules of 
minimum rates or charges of contract carriers by water, and Tariff Cir- 
cular No. 22, effective February 1, 1941, prescribes regulations to govern 
the construction, filing and posting of freight tariffs and classifications of 
ommon carriers by water. The circulars make but slight changes in the 
tentative rules previously mailed to parties by the Commission in early 
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December. Tariff Circular No. 21 is not at this time made applicable to 
the comparatively few contract carriers that operate in the intercoastal 
trade, and Tariff Cireular No. 22 is not now made applicable to inter. 
coastal or coastwise traffic now subject to the jurisdiction of the U. §, 
Maritime Commission. Tentative regulations and instructions covering 
that traffic were announced on December 20, 1940. 

The Commission in a notice accompanying the circulars points out 
that Tariff Circular No. 21 contains only seven rules, all of which have 
been made as simple as possible. Certain of these rules relating to the 
filing of tariffs on 30 days’ notice (1b), the showing of changes (2), can. 
eellation of existing schedules (3b), supplements 3(c) and publication 
on short notice (3(g) and 7) may be disregarded in filing initial 
schedules. After the new rules have been in effect for a reasonable 
period, consideration will be given to changes in or amplification of such 
rules to meet practical difficulties that may arise. 

The Commission called particular attention to Rule 1(c) which 
provides that initial schedules 


may be filed and posted upon not less than one day’s notice, that is, 
at least one day prior to the effective date of section 306(e), which 
is March 1, 1941, as to contract carriers. 


The Commission said that a previous notice inadvertently stated 
that the effect of its order of postponement was ‘‘to defer the filing of 
schedules of contract carriers until March 1, 1941.’’ This should have 
read ‘‘until February 28, 1941’’ in compliance with Rule 1(c). 

Similar comments are made in the Commission’s notice in respect 
to Tariff Circular No. 22 relating to common carriers by water except 
that the initial tariffs must be filed, at least one day prior to March 1, 
1941, the effective date of section 306(a). 

The Commission announced that both circulars were being mailed to 
all known for-hire carriers by water. This has been done, the Commis 
sion said, because carriers have the right in the first instance to decide 
for themselves in the light of their actual operations and the provisions 
of law whether they are common or contract carriers as defined in the 
Interstate Commerce Act. 





New Form for Water Carrier Reports 


Order has been issued by the I. C. C. which annuls its January 23, 
1940 order in connection with annual reports from Carriers by Water. 
The requirement is now made that all carriers by water, subject to the 
Act, must file an annual report for the calendar year 1940 and each 
succeeding year in accordance with Annual Report Form K (Carriers by 
Water). The report must be filed in duplicate on or before Mareh 31. 





Inland Waterways Corporation Asks Class Rate 
Investigation Be Limited 


The Inland Waterways Corporation has suggested to the Interstate 
Commerce Commission that the hearings in I. C. C. Docket No. 28300, 
the class rate investigation of 1939, be limited so as to exclude (1) e 
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dence bearing upon the lawfulness of the joint differential class rates 
maintained by common carriers by railroad in connection with common 
wrriers by water operating upon the Mississippi and Warrior Rivers 
and their tributaries; (2) evidence bearing upon the propriety or law- 
fulness of the differentials used in the determination of such joint 
differential class rates, and (3) evidence bearing upon the lawfulness 
of the port-to-port class rates subject to Part III of the I. C. C. Act. 





Activities of Federal Barge Lines Reviewed 

Despite certain unprecedented conditions, final tonnage figures when 
tabulated are expected to show that the Federal Barge Lines moved 
nore freight in 1940 than in the preceding year, according to a review of 
its activities issued recently by the Department of Commerce. Severe 
ie conditions in the winter of 1939-1940, according to the review, re- 
silted in a reduction of more than 40 per cent in the tonnage handled by 
the Federal Barge Lines in January and February. The European war, 
it was explained, also has had a seriously detrimental effect on water 
transportation on the Missouri and Mississippi Rivers, the review said. 
In normal years, according to the review, a very large quantity of grain 
is carried down these rivers to New Orleans for export but this year, 
because of lack of ocean-going vessels to carry this grain to European 
and other parts of the world, ‘‘almost none of it was transported.’’ The 
review estimated that more than 100,000 tons were lost on this account. 

Considerable attention, the review continued, has been given during 
the year to improvements of terminals and equipment that will result 
in more efficient and more economical operations in the future and ‘‘ will 
enable the Corporation to handle properly its share of the steadily in- 
creasing traffic that is moving on these important avenues of transporta- 
tin.” At St. Louis, nearly $40,000 has been spent for additional equip- 
ment and major repairs to terminal facilities; at Vicksburg, Mississippi, 
nearly $15,000 and at Port Birmingham, Alabama, over $20,000 has been 
spent for similar betterments. This, together with smaller amounts 
which have been spent at Baton Rouge, Memphis, Cairo and various 
other terminals, the review continued, brings total expenditures for the 
year 1940 for improvement of terminal facilities to an excess of $100,000. 

In addition, the Corporation has contracted for the purchase of 15 
additional large steel barges representing an investment of $1,000,000. 
These barges will be delivered early in 1941. Consideration also is being 
given, according to the review, to the replacement of the floating terminal 
at East St. Louis, Illinois, with a modern all-steel terminal and to the 
building of a modern towboat for operation on the Upper Mississippi 
and another to be used on the Illinois River. 

Referring to the enactment of the Transportation Act of 1940, the 
Teview said: 
. _ “This was, of course, a highly controversial measure, but although 
It i8 too early to prophesy what may be the ultimate effect on river 
transportation, it is at least believed that this is a worthwhile step along 


the road of unified control of all forms of transportation in one govern- 
mental department. ’’ 
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Coastwise Steamship Abandonments 


The following editorial appeared in the New York Journal of Com 
merce of December 18, 1940: 

‘*Five long-established steamship lines operating in the Atlantic 
coastwise trade have severely curtailed or abandoned operations during 
the past year. The latest announcement to this effect are those of the 
Morgan line, owned by the Southern Pacific Railroad, which has ended 
service to New Bedford and Boston, and the Clyde-Mallory lines, which 
have discontinued a 74-year-old passenger-cargo service from New York 
to Texas ports and a 46-year-old freight service between Boston and 
South Atlantic ports. 

‘Increasing operating losses have been responsible for these curtail- 
ments and abandonments. The rapid development of long-distance 
trucking has cut severely into the traffic of the coastwise shipping lines 
since truck rates have been lowered gradually to a basis where they are 
directly competitive with those of water carriers. At the same time, 
wages for both sea and shore labor have risen sharply, while costly strikes 
have added to the financial burdens of the lines. Profitable operation 
has thus become progressively less possible, and the trend that has been 
evident for some time past on the Pacific Coast, where about 85 per cent ff the sa 
of all services have been eliminated during the past five years, is now C 
clearly apparent on the Atlantic coastwise routes as well. road | 

‘*The high prices paid for available tonnage today greatly encourage apply 
sales of vessels hitherto operating in coastwise trades, for transfer to polies 
alien registry. With operations in the red, the owners feel great pres- § ¢rimi; 
sure to accept attractive cash offers made to them for their ships. J 

‘*Congress hitherto has taken the attitude that domestic shipping § “ypjj 
does not need financial aid from the Government, because it is protected 
from foreign competition. It has been argued also that such shipping 
should not be subsidized because competing forms of transportation, 
particularly the railroads, do not receive bounties. These are cogent 
arguments, particularly in normal times. 

‘*However, the plight of this division of the American merchant 
marine constitutes a serious national problem in the present emergency. 
The coastwise and intercoastal fleets are more readily available for 





























































requisition by the authorities, if needed, than other ships, for there is with 
no danger that they will be marooned at a foreign port or will be on the ivi 
high seas when war breaks out. plea 

‘Congressional leaders are beginning to take a keener interest in the dan 
coastwise shipping situation, particularly where their constituencies art bod 





being affected adversely by the curtailment of service. Hence, concrete 
proposals for aid to coastwise shipping are likely to be advanced shortly 
after Congress reconvenes next month. Any program that is worked out 
should take fully into account the very important role that coastwist 
shipping fleets play in the broader naval defense plans, which now 1D- 
volve the construction of an effective two-ocean navy for the United 
States.’’ 
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Increase in Wharfage Charges at Boston Piers Opposed 


Transport Topics of December 23rd reports vigorous opposition to a 
riff increasing by 100 per cent the wharfage charges on cargo handled 
wer state-owned piers in the Port of Boston, the opposition being by the 
trucking industry, labor, shippers and steamship lines at a meeting held 
uwder joint sponsorship of the Maritime Association and the Boston 
Chamber of Commerce. Trucking interests were represented at the 
meeting by Allan J. Wilson and John H. Welch. 

The tariff, published by the State Department of Public Utilities, to 
go into effect January 15, increases wharfage charges on cargo moving 
through state-owned piers in South and East Boston from 25 to 50 cents 
> curtail. jj Pet ton. ; ; : 
distance Interests opposing the increase warned that at least two major steam- 
ing lines ship lines now spending approximately $1,715,000 here annually might 
they are § driven from the port. They pointed out that most of this expenditure 


me time, £8 to labor. 
y strikes 

peration Since the state’s new rates were announced December 7, railroads 
has been Band private owners of other piers here have announced they will adopt 
per cent § the same rate. 

» 18 now Coincident with adoption of the 25-cent rate increase, however, rail- 
road and private pier owners announced the wharfage rate would not 
courage § apply to shipments carried to and from their piers by railroad. This 
nsfer to § policy has been assailed by trucking interests and labor leaders as dis- 
at pres- § criminatory against motor carriers. 

Pee While the rates set by the state were adopted as a means of obtaining 
hipping “uniformity’’ of port charges, it has been announced that certain ‘‘ex- 
rotected § emptions’’ will be made, especially on wool. Some interests claim this 
hipping § and other possible exemptions in the future will serve only to increase 
rtation, § confusion in rates. 
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Oe __ The following is from one of the new water carrier applications filed 
there is @ With the I. C. C.: 

> on the “C. Description of Vessel: My barge is known as the City of 


Irvine and towed by ‘Jiggs’ as listed Port of Louisville. I have taken 
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Southern Water Carrier Group Is Organized 
At New Orleans 


The Southern Water Carrier Conference, designed to foster closer 
co-operation among barge line operators and between operators and 
members of the Interstate Commerce Commission, was formed Wednes. Rooms 
day, December 11th, at a meeting in the Board of Trade building. 

Clarence E. Becker, formerly assistant traffic manager of the Fed. 
eral Barge Lines and formerly associated with the Coast Transportation 
Company, Inc., was elected permanent chairman. 

The meeting was attended by Mr. Becker ; Theodore Brent, president 
of the Coast Transportation Company, Inc.; John E. Dee, president of 
Rivers Terminal Corporation, and Spencer Tallmadge, traffic manager 
of Coyle Lines. 

An invitation will be extended to all private barge line operators 
in the South to join the conference, Mr. Becker said. 

‘*We hope other barge carriers in the South will realize the benefits M 
of belonging to this organization,’’ he said. ‘‘It will be much better to 
have a clearing house for all problems, both those which arise among 
ourselves and those which arise between carriers and the Interstate 
Commerce Commission, than to have no organization at all.’’ 

‘“‘The new conference,’’ he added, ‘‘is desirous of assisting the J. 
commission in enforcing new waterway legislation and also in co- § sn St 




















ordinating and improving relations among shippers and receivers and M 

the barge operators.’’ Minne 

Gulf-North Atlantic Freight Rate Structure V 

J. Russell Wait, Houston Port Director, announced that he would ~ 

call a conference of steamship operators, railroads and shippers ip iid 

Washington to work out an equitable Gulf-North Atlantic freight rate sh 
structure. He said that representatives of Clyde-Mallory Lines, Sea- 

trains, Inc., Southern Pacific Lines and connecting railroads would be 1 

asked to attend. The Port Director intervened in rate problems in an § Railr 

effort to enable coastwise steamship lines serving Houston to operate at ] 

a profit. — 
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writte 

TRAFFIC POSITION OPEN = 

e 

The Traffic Bureau, Mitchell, South Dakota, desires to secure the \ 

services of a registered practitioner familiar with rates, tariffs, ete pb 

Interested members should communicate with H. T. Fuller, Esquire, 20/ Such 


Realty Building, Mitchell, South Dakota. 
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Meetings of Regional Chapters 


Chicago Chapter 


Nuel D. Belnap, Chairman, 135 South LaSalle St., Chicago, Tllinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffie Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


R. Granville Curry, Chairman, Southern Bldg., Washington, D. C. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adams 
House, Washington, D. C. 


Metropolitan New York Chapter 


Edwin H. Burgess, Chairman, Lehigh Valley Railroad, 143 Liberty 
St, New York, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 


(Ninth District Chapter) 


J. George Mann, President, Northrup, King & Company, 1500 Jack- 
son St., Minneapolis, Minnesota. 

Meets: 8:00 P. M. Second Monday of each month, Nicollet Hotel, 
Minneapolis. 


Pittsburgh Chapter 


W. F. Schulten, Chairman, G. T. M., Pittsburgh Coal Company, 
Oliver Building, Pittsburgh, Pennsylvania. 
Meets: 7:30 P. M. Last Monday of each month, Board Room, Cham- 
ber of Commerce. 
San Francisco Chapter 


_T. G. Differding, Chairman, Transportation Department, California 
Railroad Commission, State Building, San Francisco, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 
_N. B.: Each member shall be designated as a member of one of sixteen terri- 
— districts into which the United States is divided by the Interstate Commerce 
mmission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— district, he shall automatically be a member of the district in which he 
Members within each of the several districts may at their own expense, with the 
qroval of the vice-president of the district, organize and maintain district and local 
os which may send delegates to annual or other meetings of the Association. 
“ , chapters must conform to the constitution and by-laws of the Association, 
— ed, however, that membership in the Association of Interstate Commerce 
_enmiasion Practitioners shall be deemed a condition precedent to membership in 
ny seaoter. (Constitution—Section 5, Article IV). 
(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JourNAL). 
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Chicago Chapter Elects New Officers Distr 


At the meeting of the Chicago Regional Chapter on December 6th, 
the following were elected officers : At 


Nuel D. Belnap, Chairman, Chapte 
Charles W. Stadell, Vice-Chairman, Washir 


Harold E. Spencer, Secretary-Treasurer. = 
to find 


Executive CoMMITTEE that | 

substit’ 
Paul E. Blanchard, the evi 
Edward S. DePass, Cl 
Robert S. Outlaw, were a 
E. W. Soergel. Exami 


Mr. Samuel J. Wettrick addressed the meeting on the subject of 
‘*Competition Under Regulation.’’ of the 
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At the meeting of the Chapter on January 3rd, Mr. L. M. Pexton, § Wilm« 
Vice-President and General Manager of the Denver Union Stock Yards, § views 
spoke on the subject ‘‘The Livestock and Meat-Packing Industries and M 
Their Relation to Transportation.’’ for th 
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District of Columbia Chapter Discusses Findings 
In Commission’s Reports 


At a well attended luncheon meeting of the District of Columbia 
Chapter of the Practitioners Association on December 17, 1940, in 
Washington, Mr. J. M. Souby, chairman of a committee dealing with the 
question whether reports of the Commission can be improved in respect 
io findings of fact or otherwise, made a report expressing the opinion 
“that the reports of the Commission would be greatly improved by the 
ubstitution therein of findings of fact for the customary recitation of 
the evidence pro and con.”’ 

Chairman Joseph B. Eastman and Commissioner W. J. Patterson 
were among the guests, who included also Chief Examiner U. Butler and 
Examiner Howard Hosmer of the Commission’s staff and John C. 
Winter, former member of the North Dakota Commission. In presenting 
his report Mr. Souby stated that it had been approved by the members 
of the committee, Messrs. Ezra Brainerd, Louis G. Caldwell, F. F. 
Estes, J. Carter Fort, Wilbur LaRoe, Jr., M. G. de Quevedo, and C. B. 
Heinemann. He said that the only other member of the committee, Mr. 
Wilmer A. Hill, is shown as not participating in the report since his 
views could not be obtained in time for the meeting. 

Mr. Souby pointed out that in his opinion a statement of the grounds 
for the Commission’s decisions, as distinguished from findings of fact, 
would be helpful although the committee did not feel that it was 
necessary to go that far in its recommendations at this time. 

Following the presentation of this report there was informal dis- 
cussion by a number of those present, including Chairman Eastman, 
former Commissioner Meyer, and Messrs. William A. Roberts, Robert E. 
Quirk, Wilbur LaRoe, J. V. Norman, John R. Turney, and J. Carter 
Fort. There was general agreement with the recommendations of the 
committee. 

One member expressed the view that the Commission would be 
helped if more care were taken by practitioners in requesting findings. 
He emphasized the importance of proper findings by this Commission 
and other administrative agencies if they are to be held by the courts 
within the bounds of statutory authority. 

Other members while agreeing with the recommendations of the 
committee pointed out the desirability of mentioning in the Commis- 
son's reports the contentions of parties who are thus given the satisfac- 
tion of knowing that their positions have not been overlooked, irrespec- 
tive of the actual results of the decisions. 

The point was made by others that where practitioners request 
formal findings these are not sufficiently recognized in the Commission’s 
reports and if this is to be the practice, the rule requiring such requests 
should be abolished. 

One member objected to short form reports of joint boards in motor 
carrier cases because of failure to show either the underlying facts or 
grounds of decision. It was pointed out, however, that these reports 


- 
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were reluctantly adopted by the Commission as an expedient to aid it 
in disposing of the tremendous accumulation of motor carrier cases on 
its docket, that they were used in cases usually uncontested, where the 
facts are simple and the conclusions almost self-evident, and that if 
exceptions are taken in such cases, the division of the Commission writes 
reports setting forth in general the facts and grounds of decision. 

In the course of this discussion a warning was voiced against any- 
thing like formalistic or mechanical requirements as to findings of fact. 

The viewpoint was also expressed that inasmuch as the courts are 
apparently liberal in accepting the findings of this Commission there js 
a particularly great responsibility on it to include clear findings of fact 
in its reports. 

The complete report of Mr. Souby’s committee follows. 


Report of Committee On Improvement of Reports of the Commission 


Members of our Association who heard, or have read, the address 
delivered by Chairman Eastman at the recent Chicago convention will 
recall that in his opening remarks he very graciously referred to the 
mutual affection that exists between the Commission and those who 
practice before it. Since affairs of the heart are generally past all 
understanding, he would probably have been wise to leave the matter 
with that mere reference. He chose, however, to speculate briefly on 
the reason for such feeling on the part of the practitioners. One of the 
theories advanced by him in explanation of it was that whenever the 
Commission finds it necessary to make one practitioner sad by ‘‘kicking 
him downstairs’’ (because the law and the record so require), it almost 
invariably thereby makes some other practitioner glad, and sooner or 
later the tables are usually turned, since most practitioners have the 
pleasure of being on the side of the law and the record once in a while. 

In assuming that in most cases decided by the Commission the 
dissatisfaction therewith on the part of the practitioner on the losing side 
means a corresponding satisfaction on the part of the practitioner on the 
other side, Chairman Eastman was obviously confusing the practitioner 
with his client. It may well be that so far as the client is concerned the 
result is all that counts. That is by no means true, however, of his 
lawyer. Contrary to Mr. Eastman’s assumption, a lawyer is not neces. 
sarily satisfied merely to win a case. He wants also to know how and 
why he prevailed. This is probably because, as suggested by Mr. East- 
man, a lawyer rarely expects any particular case to be his last. He is 
therefore naturally desirous of being able to profit by his experience in 
each. For that reason he may be just as deeply interested in the proces 
by which the result in a particular case was arrived at as he is in the 
result itself. This explains the importance to practitioners of the ques- 
tion assigned to this Committee by our Chairman. That question is 


Could reports of the Commission be generally improved in 
respect to findings of fact or otherwise? 
In the opinion of this Committee there can be no serious question 
that the reports of the Commission would be greatly improved by the 
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substitution therein of findings of fact for the customary recitation of 
the evidence pro and con. Your Committee is also convinced that an 
improvement of the reports in this respect would be sure to result in their 
improvement in other important respects. For one thing, it would 
generally result in a material shortening of the reports. That alone 
would be an improvement well worth striving for. There are, however, 
much more important results that would necessarily follow. 

A long standing grievance on the part of practitioners has been the 
lack of any satisfactory digest of the Commission’s decisions. What has 
not always been recognized is that the fault has by no means been wholly 
that of the digester. In large part it is due to the nature of the material 
with which he has been compelled to deal. How can there be a satis- 
factory digest of a report which contains no indication of the point or 
points on which the decision turned? The reports of the Commission will 
continue to lack that indication so long as they fail to disclose the findings 
of fact on which the conclusions therein are based. 

Another difficulty with which the practitioner is constantly con- 
fronted is that of finding in previous reports of the Commission a prece- 
dent for particular action which he is urging it to take. That difficulty 
stems from the same source as that of the digester to which reference has 
just been made and is to be cured in the same way. It is obviously im- 
possible to gauge the value as a precedent of a report which does not 
disclose the facts which were determinative of the conclusions announced 
therein. 

Of course, the adoption by the Commission of the practice of making 
findings of fact in its reports might not prove to be all ‘‘velvet’’ for the 
practitioners. It would probably result in a more strict enforcement by 
the Commission of the requirement long contained in Rule XIV (a) of 
the Rules of Practice that each brief ‘‘should include requests for such 
specific findings as the party thinks the Commission should make.’’ That, 
however, is a price which practitioners could well afford to pay for the 
advantages that would accrue to them from the adoption of such practice. 

If the matter were one to be determined alone from the standpoint 
of the interest of the practitioners, therefore, there would seem to be 
little doubt as to the desirability of the adoption by the Commission 
of the practice of indicating clearly in its reports the findings of fact on 
which its final conclusions are based. It is the view of your Committee 
that the adoption of such practice is also desirable from the standpoint 
of the Commission’s own interest. The reasons for that view will be dis- 
closed in the following discussion of the considerations that have been 
suggested in support of the Commission’s present practice of refraining 
from making findings of fact in other than reparation cases. 

It will be remembered that as originally enacted and until its 
amendment by the Hepburn Act in 1906, section 14 of the Act contained 
a specific requirement that each report of the Commission include the 
findings of fact upon which its conclusions were based. The amendment 
of 1906 limited that requirement to reports in reparation cases. The 
only explanation for the change that is to be found is the following 
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statement contained in the report on the Hepburn bill made by the 
House Committee on Interstate and Foreign Commerce: 


“Section 3 modifies section 14 of the act of 1887. The present law requires 
the Commission, whenever an investigation is made, to make and report a find- 
ing of facts as well as of conclusions. It is believed that in the great majority 
of instances the labor of making a finding of facts is unnecessary, and, therefore, 
the section is so modified as to eliminate that as a duty, except in cases where 
damages are awarded.” 


From that statement it is clear that in relieving the Commission of 
the absolute duty of reporting its findings of fact in cases not involving 
reparation, there was no thought that it should actually refrain from 
reporting its findings in all such cases. The intent was simply to leave 
the Commission free to exercise its own discretion in the matter. The 
statement of the belief that in the great majority of instances the labor 
of making findings of fact is unnecessary clearly indicates a correspond. 
ing belief in the necessity of such labor in at least some instances. 

While we think that in believing that in the great majority of cases 
not involving reparation the making of findings of fact entailed mere 
wasted effort, the House Committee was both underestimating the im- 
portance of such findings and exaggerating the labor involved in making 
them, we are not inclined to quarrel with what that committee actually 
recommended or with the action taken by Congress thereon. As previ- 
ously pointed out, the sole effect of the amendment of 1906 was, so far as 
concerns statutory requirement, to leave it to the discretion of the Com- 
mission to determine in each case not involving reparation whether or 
not to report its findings of fact. We think it entirely proper that the 
matter be left that way. 

In the jurisprudence of this country, however, legal duties as well 
as legal rights may exist wholly independently of specific statutory 
provision. It is the view of this Committee that, in spite of the elimina- 
tion of such requirement from section 14 of the Act, the Commission is 
under the duty, in all cases decided by it, of reporting the findings of 
fact upon which its decision is based. It owes that duty in its own in- 
terest and in the interest of the courts that may be called upon to review 
its orders, as well as in the interest of litigants and practitioners before 
it. 

The Supreme Court in at least four recent opinions has announced 
in no uncertain terms that it is the duty of the Commission to include in 
its reports such findings of fact as may be necessary to make clear the 
basis of its conclusions. For example, in U.S. v. C. M. St. P. & P., 294 
U. S. 499, 511, the Indiana Coal Rates Case, it held an order of the 
Commission to be invalid for the very reason the report announcing the 

Yommission’s conclusions was so general and noncommittal in character 
as to leave conflicting inferences as to the basis thereof. The court, in 
a unanimous opinion delivered by Justice Cardozo, after stating its own 
view as to the basis of the Commission’s action, stated: 


“We would not be understood as saying that there do not lurk in this 
report phrases or sentences suggestive of a different meaning. One gains at 
places the impression that the commission looked upon the proposed reduction 
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as something more than a disruptive tendency; that it found unfairness in the 
old relation of parity between Brazil and Springfield; and that the new schedule 
in its judgment would confirm Milwaukee in the enjoyment of an undue pro- 
portion of the traffic. The difficulty is that it has not said so with the simplicity 
and clearness through which a halting impression ripens into reasonable certitude. 
In the end we are left to spell out, to argue, to choose between conflicting in- 
ferences. Something more precise is requisite in the quasi jurisdictional findings 
of an administrative agency. Beaumont, S. L. & W. R. Co. v. United States, 
82 U. S. 74, 86, 51 S. Ct. 1, 75 L. Ed. 221; Florida v. United States, 282 UV. S. 
194, 215, 51 S. Ct. 119, 75 L. Ed. 291. We must know what a decision means 
before the duty becomes ours to say whether it is right or wrong.” 


In A. T. & 8S. F. v. U. S8., 295 U. S. 193, 201, the Supreme Court 


found similar fault with the report and order of the Commission in the 
so-called Hy-Grade case, 195 I. C. C. 553. In the opinion by Mr. Justice 
Butler, the court said: 


“The Commission’s ruling that the imposition of the yardage charge on 
animals taken by consignee from holding pens does not violate the act implies 
that as to those animals transportation ended at the unloading pens. On the 
other hand, its ruling that in the instances where consignee takes delivery at un- 
loading pens the animals are not subject to the yardage charge suggests that 
delivery is not completed by unloading into suitable pens. That necessarily 
implies something more to be done or furnished by the carrier. But the Com- 
mission, in respect of the shipments covered by its order, made no definite 
finding as to what constitutes complete delivery or where transportation ends. 
Its report does not disclose the basic facts on which it made the challenged 
order. This court will not search the record to ascertain whether, by use of 
what there may be found, general and ambiguous statements in the report 
intended to serve as findings may by construction be given a meaning sufficiently 
definite and certain to constitute a valid basis for the order. In the absence of 
a finding of essential basic facts, the order cannot be sustained. Florida v. 
United States, 282 U. S. 194, 215, 51 S. Ct. 119, 75 L. Ed. 291. Recently this 
court has repelled the suggestion that lack of express finding by an administra- 
tive agency may be supplied by implication. Panama Refining Co. v. Ryan, 
293 U. S. 388, 433, 55 S. Ct. 241, 79 L. Ed. 446. See Beaumont, S.L. & W. Ry. v. 
United States, 282 U. S. 74, 86, 51 S. Ct. 1, 75 L. Ed. 221; Inter. Com. Comm'n. 
v. Chicago, B. & Q. R’d. Co., 186 U. S. 320, 341, 22 S. Ct. 824, 46 L. Ed. 1182.” 


The decision just quoted from was rendered in 1935. Over four 


years before that, in B. 8S. L. &@ W. v. U. S8., 282 U.S. 74, 86, the Supreme 
Court, while sustaining the validity of the Commission’s order in a 
divisions case, had found occasion to rebuke the Commission severely for 
its failure specifically to report the facts and give the reasons on which 
it reached one of the important conclusions announced by it in its report. 
That opinion, which was also by Justice Butler, stated : 


“The Commission’s failure specifically to report the facts and give the rea- 
sons on which it concluded that under the circumstances the use of the average 
or group basis is justified leaves the parties in doubt as to a matter essential to 
the case, and imposes unnecessary work upon the courts called upon to consider 
the validity of the order. Complete statements by the Commission showing the 
grounds upon which its determinations rest are quite as necessary as are opinions 
of lower courts setting forth the reasons on which they base their decisions in 
cases analogous to this. Wichita R. R. v. Public Utilities’ Commission, 260 
U. S. 48, 58, 43 S. Ct. 51, 67 L. Ed. 124. And we have recently emphasized the 
duty of such courts fully to state the grounds upon which they act. Virginian 
Ry. v. United States, 272 U. S. 658, 675, 47 S. Ct. 222, 71 L. Ed. 463; Lawrence v. 
St. Louis-San Francisco Ry., 274 U. S. 588, 591, 592, 47 S. Ct. 720, 71 L. Ed. 
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48 S. Ct. 189, 72 L. Ed. 338; B. & O. v. United States, 279 U. S. 781, 787, 49 
492, 73 L. Ed. 954.” 


In Florida v. U. 8., 282 U. 8. 194, 215, the court held the order of 
the Commission in the Florida Log Rate case to be invalid because of the 
absence from the report of the essential findings required to support the 
order. Mr. Chief Justice Hughes, delivering the unanimous opinion of 
the court, stated : 


9 


“The question is not merely one of the absence of elaboration or of a 
suitably complete statement of the grounds of the Commission’s determination, 
to the importance of which this court has recently adverted (Beaumont, Sour 
Lake & Western Railway Co. v. United States, decided November 24, 1930, 282 
U. S. 74, 51 S. Ct. 1, 75 L. Ed. 221), but of the lack of the basic or essential 
findings required to support the Commission’s order. In the absence of such 
findings, we are not called upon to examine the evidence in order to resolve 
opposing contentions as to what it shows or to spell out and state such conclu- 
sions of fact as it may permit. The Commission is the fact-finding body, and 
the Court examines the evidence not to make findings for the Commission but 
to ascertain whether its findings are properly supported.” 


Probably the earliest case in which the failure of the Commission to 
state the findings of fact on which its conclusions were based came up to 
plague it was the old Arlington Heights Fruit Exchange Case, 19 
I. C. C. 148. That case involved an attack on the rate of $1.15 on oranges 
and lemons from California to eastern destinations. The Commission 
found the rate not to be unreasonable on oranges but to be unreasonable 
on lemons to the extent that it exceeded $1.00, which had been the rate 
on lemons for some years before it was advanced to $1.15 in November, 
1909. The rate on oranges, on the other hand, had been $1.25 prior to 
1909, when it had been reduced to $1.15. The railroads took the case to 
the Commerce Court. From the best the court could make out of the 
report, the conclusion of the Commission with respect to the lemon rate 
was based primarily, if not solely, on consideration of the rate necessary 
to enable the California lemon growers to meet the competition in eastern 
markets of lemons grown in Sicily. It therefore enjoined the order on 
the ground that the Commission had exceeded its statutory authority in 
basing its conclusion with respect to the reasonableness of the rate on 
such ground. (A. T. & 8. F. v. U. 8., 190 Fed. 591.) The court said: 


“An examination of the report of the Commission, reproduced so far as it 
bears on the lemon rate, in its entirety, demonstrates that except for two brief 
paragraphs suggesting grounds for lowering the lemon while maintaining the 
orange rate, it deals entirely with matters tending to show the need in this 
industry of a high-protective tariff against Sicily and, not on traffic consider- 
ations, but to compensate for the tariff insufficiencies, a low transportation rate 
especially to eastern territory.” 


Following this decision of the court, the Commission vacated its 
order and reopened the case for further consideration. In its report on 
further hearing it adhered to its previous conclusion but was careful to 
make clear that it was based solely on considerations relating to trans 
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portation. (22 I. C. C. 149). Both reports were by Commissioner 
Prouty. In the second one he said with respect to the action of the court : 


“The Commission in its opinion did not attempt to indicate the grounds 
upon which it based its judgment in any particular. It simply stated, in the 
briefest possible manner, the issues of fact made before it and the claims of the 
contending parties. We did not suppose that we had any authority to correct 
tariff insufficiencies by the freight rate, nor to protect, in that way, the American 
against the foreign grower, nor did we attempt to do so; the fact that this rate 
had for eight years been voluntarily maintained by the defendants was before us, 
together with whatever either party desired to say in relation to that circum- 
stance. 

“Had we understood that the Commerce Court would attempt to look into 
the mind of the Commission for the purpose of ascertaining the reasons upon 
which its order was based; that the mere statement of the claims of the parties 
was to be taken as evidence of the assent of the Commission to those claims; 
and that the number of lines used in stating the issue was to indicate the weight 
attached by us to that particular consideration, we should have been more 
careful in the phrasing of our opinion.” 


The decisions to which we have referred are sufficient to establish 
that, wholly aside from its unworthiness in other respect, there is no 
merit in the suggestion that has sometimes been made (rather sub-rosa, 
to be sure, in keeping with its character) that the Commission’s practice 
of confining itself in its reports to general conclusions, with no statement 
of the findings on which they were based, tends to immunize its orders 
from successful attack in court. These cases show that instead of af- 
fording immunity from successful court attack the very absence of find- 
ings in the accompanying report may itself on occasion afford ample 
ground for upsetting an order of the Commission. That is why your 
Committee feels that the Commission owes it to itself, as well as to the 
courts, litigants, and practitioners, to adopt the practice of reporting its 
findings in all cases. 

The only consideration that has been openly advanced in support of 
the Commission’s present practice in this matter is that which is implicit 
in the statement quoted above from the report of the House Committee, 
namely, that the labor involved in making findings of facts in most of the 
tases with which the Commission has to deal is out of all proportion to 
the benefits to be derived therefrom. As previously indicated, we think 
that contention is based on a lack of appreciation of the importance of 
such findings and an exaggerated notion of the difficulty of making them. 
As to the importance of such findings, enough has already been said. 
It remains only to comment upon the matter of their difficulty. 

_An examination of the reports of the Commission made during the 
period when it was required by Section 14 to make findings of fact in all 
tases discloses a conscientious effort on the part of each of the members 
‘o comply with that requirement. The facility with which they seem to 
have been able to do so refutes any suggestion that the nature of the 
cases with which the Commission is called upon to deal is such as to 
make compliance with such a requirement impracticable or unduly 
burdensome. 

Taking Volume 1 of the old Interstate Commerce Reports as a start- 
ing point, we find that one of the earliest reports in a complaint case was 
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that in Burton Stock Car Co. v. Chicago, B. & Q. R. R. Co., 11.6. BR 
329, the report proper, which was by Commissioner Walker, beginning 
at page 350. After a brief statement of the issues, Commissioner Walker 
says: ‘‘The facts found by the Commission are as follows:’’. Following 
a statement of the facts, not as alleged or contended for by either side, 
but as definitely found by the Commission, he states, discusses, and dis. 
poses of the various contentions of the parties and winds up with the 
final conclusion of the Commission. 

The report by Commissioner Schoonmaker in C. & A. v. Pennsyl- 
vania R. R., 1 I. C. R. 357, follows a quite similar form. He takes only 
a brief paragraph to state the issues and proceeds immediately to a state- 
ment of ‘‘the material facts found by the Commission.’’ 

The next report, appearing in Volume I, is by Judge Cooley in 
Providence Coal Co. v. Providence & Worcester R. Co., 1 1. C. R. 363. 
After a recital of the issues as raised by the complaint and answer, Judge 
Cooley launches into his report as follows: ‘‘The case was heard on evi- 
dence taken in the main orally at the hearing, and we find the facts to 
be that,’’ ete. He then proceeds to summarize the facts as definitely 
found by the Commission. In an equally succinct way he states, dis- 
cusses, and disposes of the various contentions of the parties and winds 
up with the final general conclusion of the Commission on the whole 
controversy. 

Immediately following this report by Judge Cooley is one by Com- 
missioner Morrison in Larrison v. Chicago & Grand Trunk R. Co., 1 
I. C. R. 369. Commissioner Morrison wastes little time with the pre- 
liminaries. The opening paragraph of his report reads ‘‘In one of these 
cases the complainant, Louis Larrison, alleges unjust discrimination and 
neglect to publish fares, rates and charges for mileage tickets; in the 
other, unjust discrimination is alleged. The two cases were, with con- 
sent of the parties, heard together, and, after investigation, the facts 
are found to be as follows:’’. The case was quite a simple one, and it 
required but a little space to state the facts found, which, by the way, 
appear to have been undisputed; but that detracts in no way from the 
orderliness, clarity, and forcefulness of the report. 

Not to overlook the fifth member of the Commission as originally 
constituted, reference may be made to the report of Commissioner Bragg 
in Evans v. O. R. & N., 11. C. R. 641. After stating the substance of 
the complaint and answer, Commissioner Bragg says: 


“The evidence in these cases, by deposition, orally, and submitted in the 
shape of documentary evidence, has taken a wide range, not more so, perhaps, 
than is usual and permissible in cases of this description, where the question 
involved is one of the reasonableness of rates and which must always be de- 
termined from a variety of circumstances, conditions, and considerations. On 
the part of the petitioners it relates to the topography of the country over which 
the road bed of the defendant is constructed; the value of the wheat in the 
market at Portland and Walla Walla; the freight rates charged on wheat by 
railroads in Dakota, Minnesota, lowa, Wisconsin, and Illinois; the recommende- 
tions of the State Railroad Commissioners of Oregon in cases that it is claimed 
are similar, and to the receipts and expenditures and income derived by the de- 
fendant from the business of its lines from which it is claimed by the petitioners 
that the net earnings, after deducting the interest paid on the bonded indebted- 
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ness, would leave to be paid on the capital stock of the defendant an amount 
of between 10 and 11 per cent per annum. On the part of the defendant the 
evidence taken is directed to maintaining the points of defense made in its 
answers above enumerated.” 


That is as far as he goes in describing the evidence. He follows the 
foregoing summary with the statement: 


“Without reciting the details of this mass of evidence, which, for the pur- 
poses of this report and opinion, would be wholly unnecessary, but all of which 
we have carefully considered, we content ourselves with stating, in substance, 
the facts we find from it material to the inquiry involved.” 


So much for the way in which the first members of the Commission 
rsponded to the requirement of original Section 14 of the Act that its 
rports should ‘‘include the findings of fact upon which the conclusions 
of the Commission are based.’’ It is interesting to note the situation 
almost twenty years later, just prior to the amendment of that section 
in 1906. Instead of Cooley, Morrison, Schoonmaker, Walker, and Bragg, 
we find the Commission in 1905 composed of Knapp, Clements, Prouty, 
Fifer, and Cockrell. Commissioner Fifer’s term expired at the end of the 
yar and Commissioner Lane was appointed in June, 1906, to succeed 
him. Chairman Knapp and Commissioners Clements, Fifer, and 
Cockrell were always careful in their reports to set out the facts as 
definitely found by the Commission. Not infrequently in the reports we 
ind immediately following the statement of the issues a heading reading 
“Findings of Fact’’, or sometimes more simply, ‘‘Facts.’’ This is fol- 
lowed by another heading reading ‘‘Conclusions’’ [Koch v. Penn. R. 
(Knapp), 10 I. C. R. 675; Richmond Elevator v. Pere Marquette 
(Knapp), 10 I. C. R. 629; Central Yellow Pine Association v. Illinois 
Central (Clements), 10 I. C. R. 505; Tift v. Southern Railway (Clem- 
ents), 10 1. C. R. 548; In the Matter of Rates on Corn and Corn Products 
(Clements ) , 11 I. C. R. 212; City Gas Co. v. Baltimore & O. R. Co., 
(Fifer), 11 I. C. R. 371; Red Rock Fuel Company v. Baltimore & O. R. 
+ eae 111. C. R. 488; Brabham v. A. C. L. (Cockrell), 11 I. C. R. 


Commissioner Prouty, who from a hasty examination of the reports 
contained in Volumes X and XI seems to have written about as many as 
ill the others put together, was much less formal in method and less 
stereotyped in pattern. Some of his reports contain definite findings of 
fact, specifically designated as such (Miner v. New Haven, 11 I. C. R. 
422). Others merely contain what might be called a dogmatic statement 
of facts with no characterization of them as being formal findings of the 
Commission (Newman v. New York Central, 11 I. C. R. 517). The 

touty reports of the period under consideration, particularly those in 
the more important cases, bear a much closer resemblance to the Com- 
mission’s reports of the present day than do those of any of the other 
Commissioners mentioned. Like the modern reports, they are usually 
quite discursive and set forth at considerable length the factual presenta- 
tion made by all parties with but little regard to its relevancy or irrelev- 
aey. Unlike those of the present day, however, his reports of these 
earlier days usually contained, sandwiched in somewhere, more or less 
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definite findings on each point on which evidence was offered (Rates from 
St. Louis to Texas Common Points, 11 I. C. R. 238; In the Matter of 
Differential Rates, 11 I. C. R. 13). 

It is also interesting to note that for a short time after the amend- 
ment of section 14 by The Hepburn Act (approved June 29, 1906) re. 
lieving the Commission of the duty of making findings of fact in other 
than reparation cases, some of the Commissioners apparently had some 
difficulty in adjusting themselves to the ‘‘new freedom.’’ For example, 
the report by Commissioner Clements in Farrar v. Sou. Ry., 11 I. C. ¢. 
632, which is dated August 3, 1906, retains the old headings ‘‘ Facts” 
and ‘‘Conclusions.”’ 

J. M. Sousy, (Chairman) 

Ezra BRAINERD 

Louis G. CALDWELL 
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List of New Members * 


guart B. Bradley, (A), 135 South 
LaSalle St., Chicago, III. 

Wesley E. Brown, (A), 601 Wolcott 
Bldg., Hutchinson, Kans. 

NX. Hart Cohen, (A), Sinclair Bldg., 
Steubenville, Ohio. 

]. Louis Comerford, (A), 722 Chest- 
nut St., St. Louis, Missouri. 

james F. Duncan, Jr., (A), Georgia 
Cotton Producers Association, 713 
Glenn St., S. W., Atlanta, Ga. 

Paul B. Edmundson, (A), Wayne 
Bank Bldg., Goldsboro, N. C. 

Ia L. Ewers, (A), 1308 F St., N. W., 


Norman J. Hartzer, (A), 417 Odd 
Fellows Bldg., South Bend, Ind. 
J. Donald Hauselt, (A), 85 North 
Main St., Wellsville, N. Y. 

Cletus Keating, (A), 120 Broadway, 
New York, N. Y. 

D. H. Markstein, Jr., (A), 827 Frank 
Nelson Bldg., Birmingham, Ala. 

Robert C. Neill, (A), T. M., Cali- 
fornia Fruit Growers Exchange, 
707 West 5th St., Los Angeles, 
California. 

Lloyd E. Reinoehl, (A), 524 Renkert 
Bldg., Canton, Ohio. 


Washington, D. C. 

(. Arden Gingery, (A), 1204 Persh- 
ing Square Bldg., Los Angeles, 
California. 


Jefferson 
Louisville, 


Newell J. Smith, (A), 
County Court House, 
Georgia. 


*Elected to membership January, 1941. 


Reinstated as Members 
leonard N. Conyers, (B), 3903 North James H. Rauhman, Jr., (B), Ass’t. 
Pershing Drive, Arlington, Va. Mer., Traffic Dept., Port of Beau- 
mont, Beaumont, Texas. 





Administrative Law Bill 


H. R. 6324, the Administrative Law Bill, generally known as the 
logan-Walter Bill, was vetoed by President Roosevelt on December 18. 
The veto was sustained by the House of Representatives by a vote of 153 
0127, making Senate action unnecessary. 

In his veto message to the Congress the President said he vetoed the 
bill because it ‘‘would produce the utmost chaos and paralysis in the 
administration of the Government at this critical time.’’ He also said 
“lam convineed that it is an invitation to endless and innumerable con- 
ttoversies at a moment when we can least afford to spend either govern- 
nental or private effort in the luxury of litigation.’’ The President’s 
News were communicated to Congress in a 1600-word veto message to 


as he appended a 3,000-word analysis of the bill by Attorney General 
Jackson. 


Congressman Fights “Jim Crow” Practices 


Representative Arthur W. Mitchell, the only negro member of Con- 
gress, has carried to the Supreme Court his fight to outlaw ‘‘Jim Crow’’ 
practices on railroads in the South. 

Mitchell’s fight began in 1937 when he was forced to leave a Pullman 
@r on a trip from Memphis, to Hot Springs, Arkansas, and make the 
major part of his journey in a car furnished for negro passengers and 


requiring only a second-class ticket. 


He originally had paid for first- 
class accommodations. 
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Mitchell charged in his appeal to the Supreme Court that the ‘‘sepa. 
rate car law’’ of Arkansas requiring segregations of negro and white 
passengers, could not be applied to interstate trains. 

‘“‘The principles of justice and equality in the transportation of per. 
sons and property,’’ Mitchell told the Supreme Court, ‘‘are imbedded in Tl 
the Interstate Commerce Act, and rest upon no less a foundation than § yo opil 
the Constitution of the United States. Whoever attempts to deny thege 
principles in just application puts himself in antagonism to the estab. 
lished law of the land.”’ 
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Federal Trade Commission - U. S. Steel Corporation 
Proceedings Stayed 


The United States Circuit Court of Appeals for the Third Circuit, at 
Philadelphia, on December 18, stayed until the first Monday of next 





fA 
October all proceedings on appeals by the U. S. Steel Corporation and tight 
four subsidiaries for reversal of a cease and desist order issued against pensal 


them by the Federal Trade Commission in July 1924. The Commission’s 
order, which lay dormant for fourteen years until it was enforced in qT 
1938, required the steel companies to discontinue their practice of charg- 
ing ‘‘Pittsburgh plus’’ prices on their commodities. The Federal Trade 
Commission held the price system discriminatory and a violation of the 
Clayton Anti-Trust Act. 

The action by the Court in issuing the stay order was taken upon a 
joint motion of counsel for the Federal Trade Commission and the Steel 
Corporation and its subsidiaries. 
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United States Supreme Court Action 


By Cuarence A. Mier, Editor 


ided in The United States Supreme Court on December 9th handed down 
mn than § no opinions of direct interest to the members of this Association. 


In No. 535—United States v. Chicago, Milwaukee, St. Paul & Pa- 
tific Railroad Company, et al, the Court denied a petition for writ of cer- 
tiorari, and left in effect the decision of the United States Circuit Court 
of Appeals for the Eighth Circuit [113 F. (2d) 919] affirming a judg- 
ment awarding compensation to the railroad in a condemnation proceed- 
ing by the United States to acquire right to flood right-of-way and em- 
bankment on which railroad tracks are located. The embankment is 
' built on lands below ordinary highwater mark of river and will be flood- 
cult, at § 6d above the ordinary highwater mark. The United States Circuit Court 
of next Bi of Appeals held that the flooding of the embankment above the ordinary 
on and § hichwater mark constituted a taking of the property of the railroad com- 
—— pensable under the Fifth Amendment. 
ission’s 
reed in The City of Kansas City, Kansas and the Union Pacific Railroad 
charg. §j have filed a joint brief in the Supreme Court arguing that the Court 
| Trade § has jurisdiction to consider their appeal to establish and operate a whole- 
. of the § sale produce terminal in competition with the Kansas City, Missouri 
terminals. The Court has been asked to set aside a permanent injunc- 
upon a § tion granted by the United States preventing further operation of the 
1e Steel § Kansas City, Kansas terminal. 

On December 16th the Court took the following action: 


In Nos. 3-4, United States v. Northern Pacific Railway Co., 
tal, and Northern Pacific Railway Co., et al v. United States, 
the Court settled most of the controversial issues in favor of 
the carrier and remanded the case to the U. S. District Court for the 
Eastern District of Washington. The issues in this case were whether 
withdrawals by the United States from so-called indemnity lands which 
had been granted to the Railway Company under the land grant acts were 
valid; whether the Railway Company was entitled to have compensation 
for loss of indemnity selections; whether the Jurisdictional Act of June 
25, 1929, insofar as it declared the Company’s indemnity claims for- 
feited to the United States, purported to declare a common-law forfeiture 
ramounted simply to a declaration that the United States was not obli- 
gated to perform further under the contract, and whether it required a 
‘complete accounting between the parties. 

In Nos. 34-35, L. Singer & Sons et al, v. Union Pacific Railroad Com- 
pany, and Kansas City, Missouri v. L. Singer & Sons, et al, the Court 
sustained a lower court decision refusing to allow a group of Kansas City, 
Missouri, produce merchants to sue for an injunction to prevent the 
Union Pacific from building an extension to serve a proposed $4,000,000 
produce market in Kansas City, Kansas. The Court also denied the City 
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of Kansas City, Missouri the right to intervene in the proceedings. The 
majority opinion of the Court was written by Mr. Justice McReynolds, 
and says, in part: 

‘*We cannot think Congress supposed that the development and 
maintenance of an adequate railroad system would be aided by permit. 
ting any person engaged in business within or adjacent to a public 
market to demand an injunction against a carrier seeking only to serve a 
competing market by means of an extension not authorized by the 
i 

Mr. Justice Stone wrote a dissenting opinion in which Chief Justice 
Hughes and Mr. Justice Reed joined. 

The Court reconvened January 6, 1941, after its regular Holiday 
recess, and announced the following action of interest to members of this 
Association : 


In No. 57—Ratlroad Commission of Texas, et al v. Humble Oil and 
Refining Company, and No. 218—Railroad Commission of Tezas et al v. 
Rowan & Nichols Oil Company, the Court sustained the validity of oil 
production pro-ration orders issued by the Railroad Commission of Texas. 

In No. 38—Palmer et al v. Connecticut Railway and Lighting Com. 
pany, the Court sustained the judgment against the trustees of the New 
York, New Haven & Hartford Railway Company for damages for rejec- 
tion of a 999-year lease in the reorganization of that railway under See- 
tion 77 of the Bankruptcy Act. The Court held that in adjudicating the 
landlord’s claim for damages the landlord may be awarded damages to 
that portion of the unexpired term for which performance of the prop- 
erty is predictable with a fair degree of certainty. It also held that the 
evidence in the case supported an allowance of damages for the period 
prior to the trial and for eight succeeding years. 

In No. 73—H. J. Heinz Company v. National Labor Relations 
Board, the Court sustained the view of the National Labor Relations 
Board to the effect that a refusal of an employer to embody in signed 
contracts the terms agreed upon with a labor organization constituted a 
refusal to bargain collectively, in violation of the National Labor Rela- 
tions Act. Mr. Justice Stone, who wrote the opinion of the Court, said: 
‘*Petitioner’s refusal to sign was a refusal to bargain collectively and an 
unfair labor practice.’’ 





